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Dear Readers,

2018 marked the 20th anniversary of the Rome Statute, the founding treaty of
the International Criminal Court (ICC). In 1998, the Rome Statute promised
a permanent and independent Court that would put an end to “unimaginable
atrocities”. The establishment of the ICC is seen by many scholars as the jewel
in the crown of international criminal justice (see Stephen, 2012, p.73). Al-
though it is the subject of much criticism, many would find it difficult to say
that the creation of such an institution could even be conceivable in today’s
political climate.

No development has symbolised the globalisation of criminal transitional justice
more poignantly than the establishment of a permanent International Criminal
Court. The ICC has made transitional justice a “routine matter under inter-
national law” (Teitel, 2014, pp.64-65). Accountability for gross human rights
violations became a top issue on the international political agenda in the 1990s,
once the Cold War came to an end. It was the time when its sister-discourse of
“good governance” became prevalent too, and a time when liberal states sought
to empower themselves as legitimate bearers and enforcers of the idea of anti-
impunity. Historically, however, dealing with perpetrators of past gross human
rights abuses was a domestic concern of societies seeking to come to terms with
past abuses committed during civil war or under authoritarian regimes (see the
cases of Brazil, Argentina, Chile, South Africa, Uganda and El Salvador in the
1980s; Sikkink, 2011).

Although legal obligations to prosecute perpetrators of mass atrocities have
existed for many years, enshrined in customary international law and interna-
tional conventions, impunity was rather the norm. For instance, in the 1970s
and 1980s, blanket pre-conviction amnesties by governments were common prac-
tice in countries such Chile, Peru and El Salvador (Roth-Arriaza, 1996, pp.93-
94). Many justice efforts during this time took the form of truth commissions
that sought to expose crimes and reconcile communities. In former communist
states, the end of the Cold War marked the start of the processes of opening
the files of government bureaucracies, especially the secret police (Schiff, 2008,
p.30). Regardless of where these crimes occurred and states’ ideological position
during the Cold War, transitional justice was considered a domestic issue and
did not necessarily include a criminal accountability response. As Karen Engle
(2017, pp.15-16) highlights, the human rights movement’s explicit fight against
impunity is new; it only started in the 1990s.

It is only after the establishment of the ICTY and ICTR, and subsequent hybrid
courts, that we can talk of the institutionalisation of international criminal ac-
countability and the emergence of international criminal justice for mass atroc-
ities as a routine practice. Whether prosecutions for international crimes are
pursued through international, mixed or domestic tribunals, criminal account-
ability is now generally seen as a legally required component of transitional
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justice. This shift is part of a wider trend in transitional justice that is “more
and more normalised and aimed at advancing the ongoing goals of global rule
of law” (Teitel, 2014, p.41).

One of the challenges and risks that flow from the globalisation and routinisa-
tion of transitional criminal justice is its bureaucratisation. Transitional justice
has become a process that is increasingly formulated by technocratic elites, in
global, universal terms, which are insufficiently informed by local politics (Tei-
tel, 2014, p. xvii). What this tells us about the current nature of transitional
justice remains a question to be further examined since, traditionally, transi-
tional justice has been a politically charged field that emerged out of the needs
of victims and their activism. But as transitional justice has become more in-
ternationalised, technical, and decontextualised, it has lost touch with the root
causes of violence and shifted its focus away from the need to interrogate and
change domestic power hierarchies. Considering the importance of this mutation
in the nature of transitional justice, we thought it was appropriate to dedicate
a Special Issue to this subject.

The issue opens with a foreword signed by Dr Lars Waldorf that critically inter-
rogates the nature of transitional justice as transitional object, and a foreword
by Dr Ingrid Roestenburg-Morgan on the future of transitional justice and the
role and value of traditional justice mechanisms for the ICC. The issue continues
with Domenico Carofiglio’s article analysing the role of transitional justice as a
tool that establishes a link between the particular and the universal. Using ex-
amples from Nigeria and East-Timor, Carofiglio illustrates how tension between
the global and the local appears, and the outcome when either one dominates
the justice process. Moving on, Anna Skinner analyses Kenya’s response to the
2007-2008 violence, specifically the success of transitional justice approaches for
achieving peace and reconciliation. In doing so, she explores the important role
that Kenya’s socio-political context played in the post-election violence, such as
Kenya’s history of societal restructuring.

Similarly, Alisha Lakhani analyses the abuse of transitional justice mechanisms
in Kenya after the 2007 elections and in Rwanda following the 1994 genocide.
From a constructivist perspective, Lakhani argues that transitional justice is a
definitional project, which leaves it vulnerable to abuse. Finally, in her arti-
cle, Salomé Wyns identifies factors contributing to the International Criminal
Court’s perceived lack of credibility and assesses how these factors may hinder
the successful conviction of perpetrators of mass atrocities. Through an analysis
of the violent aftermath of the Kenyan general elections in 2007, Wyns argues
that the ICC’s lack of credibility stems from its inherent structural contradic-
tions which seem to limit its prosecutorial independence and impartiality.

The common thread that runs through this issue’s articles is the emphasis on the
importance of transitional justice frameworks that go beyond criminal justice
responses and place issues related to structural power, truth finding, repara-
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tions, and guarantees of non-recurrence at the stage. Whilst there is a growing
consensus that states have a responsibility to investigate, prosecute and punish
perpetrators of mass atrocities, questions about what meaningful justice is and
what transitional justice means today remain open. This issue provides an av-
enue for young voices to contribute to this ever-important debate.

The Editorial Board

Note: All opinions expressed in this publication represent those of the authors.
They do not necessarily reflect the opinions or views of the Responsibility to
Protect Student Journal and its team.
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Cuddled, Loved and Mutilated: Transitional

Justice as Transitional Object

Dr. Lars Waldorf*

“The object is affectionately cuddled as well as excitedly loved and
mutilated.” – D.W. Winnicott (1953, p. 90)

I was once at a “transitional justice” workshop where a scholar took credit for
coining the term. The rest of us were happy to let someone else own the concep-
tual confusion it had caused. That me-not-me moment generated a transitional
space in which we debated the meaning of transitional justice: Is it (special)
justice for transition or (normal) justice during transition or justice in transi-
tion (see Bell 2016)? In the intervening years, transitional justice has been both
elusive and illusive.

∗ ∗ ∗

I was supposed to be writing this Introduction but kept finding excuses to put
it off. I had re-read Christine Bell’s “The Fabric of Transitional Justice” (2016)
and didn’t think it had left me anything new to say. So instead of typing, I was
listening to Laurie Anderson’s “O Superman” (1982).

‘Cause when love is gone, there’s always justice.
And when justice is gone, there’s always force.
And when force is gone, there’s always Mom.

The song shifts registers from love (“O Mom and Dad”) to justice (“O Judge”)
to force (“O Superman”) to punch-line (“Hi Mom!”). As the stanza above makes
clear, justice is inherently transitional and relational – suspended between force
and love, rupture and suture, absence and omnipresence, Superman and Mom.
That got me thinking that perhaps transitional justice is a transitional object
for an anxious age of disenchantment.

∗ ∗ ∗

I am well acquainted with transitional objects. My Mom gave me a teddy
bear when I graduated from law school. The British psychotherapist D.W.
Winnicott explained the phenomenon in his classic essay “Transitional Objects
and Transitional Phenomena”:

∗Lars Waldorf is a Reader at Dundee Law School.
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It is not the object, of course, that is transitional. The object rep-
resents the infant’s transition from a state of being merged with the
mother to a state of being in relation to the mother as something
outside and separate. (1953, p. 90)

The transitional object is “the original not-me possession” (p. 90) that enables
an infant to navigate from inner world to external reality and from narcissism
to inter-personal relations. Importantly, it also “gives room for the process of
becoming able to accept difference and similarity” (p. 91).

That last line (and many eminently quotable others) explains Winnicott’s ap-
peal to some contemporary liberal theorists. For example, Martha Nussbaum
(2012) sees affinities between Winnicott’s “facilitating environment” and her
own capabilities approach in developing “an enriched conception of the meaning
of liberal ‘individualism’: not selfishness, but the ability to grow and to express
oneself; not solitary self-sufficiency, but ‘subtle interplay’; not the transcendence
of human passions, but the secure ‘holding’ of human need and imperfection.”
Another example comes from Bonnie Honig (2013), who applies Winnicott to
“the politics of public things”:

In object relations theory, certain kinds of objects and certain kinds
of orientations to them and certain kinds of contexts in which to
relate to them, all serve as epistemological props to enable people to
transition from continuity to contiguity, from self to neighbor, from
solipsism to knowledge. (p. 71)

She then asks, “Might there also be, analogously, some objects, relations, and
contexts that serve as episte-political props to enable democratic citizens to
make analogous political (and not just psychic) transitions?” (p. 71)

∗ ∗ ∗

Given Honig’s query, it is surprising how few scholars have made the connection
between transitional justice and transitional objects. I found just three. The
psychoanalyst Gillian Stryker speaks about the victims’ narratives from South
Africa’s Truth and Reconciliation Commission in terms of transitional objects:

Thus, this particular narrative by the act of being articulated comes
to belong both to inner and outer reality in a different way than
before, although it retains its intensity of experiencing, an intensity
which is characteristic of transitional phenomena. In its being placed
outside of the self in this context, given the profundity of its effect
on the other it also may become a transitional object for the other,
the audience. The stories of the victims, which form part of South
Africa’s history, belong in some crucial way both to the self and to
the other for all South African citizens. These stories are indeed in
the realm of me-not-me objects, and their role is to help us integrate
reality. (Stryker, 1999, p. 263)
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Similarly, Brandon Hamber, the South African psychologist turned transitional
justice scholar-practitioner, likens symbolic reparations to a transitional object:
both “need to exist in both the internal and the external world for the survivor,
and they must have something sacred or even magical about them to have an
internal (individual) and social (collective) meaning simultaneously” (2009, p.
111).

Kirsten Campbell sees how transitional justice discourse talks about legal archives
(and the legal memories contained therein) as if they are transitional objects:

By creating new relationships between self and others, the object
can reorient memory to a peaceful future. Legal memories thereby
appear to connect individual and collective worlds, and support the
transition from war to peace. (2012, p. 10)

But she challenges this transitional justice perspective, arguing that the legal
memories in the archives of the International Criminal Tribunal for Former
Yugoslavia are traumatic rather than transitional objects – and so cannot create
newly peaceful relations (p. 14).

∗ ∗ ∗

Transitional justice resembles a transitional object:

1. It is also a security blanket, providing a creative “defence against anxiety”
(Winnicott, 1953, p. 90). As Manderson (2015) notes, “The security
blanket offers the child the talisman of an authority figure, allowing him
or her to adapt to their absence, a new context, or even a new regime.”

2. It is also reliably imperfect and so too needs only “a good enough ‘mother’”
(Winnicott, 1953, p. 93). Winnicott writes that “the object that behaves
perfectly becomes no better than an hallucination” (p. 93).

3. It also teaches a liberal toleration – not only of difference and imperfection,
but also, in Winnicott’s winning phrase, “the results of frustration” (p.
93).

∗ ∗ ∗

Transitional justice has also undergone its own transition. Geographically, it
has spread North to South, South to South, and South to North. Temporally,
it has shifted from past imperfect to past historic, present continuous, and fu-
ture perfect. Structurally, it has buttressed democratic transitions then conflict
transitions and then non-transitions, stalled transitions, and post-transitions.
These geographic, temporal, and structural transitions have prompted further
“results of frustration,” which have led, not to toleration, but to calls to replace
it with new objects.
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Indeed, transitional justice may be on its way out. As a term, transitional
justice is falling into disfavor, though not yet disuse. The UN created a Special
Rapporteur on the Promotion of Truth, Justice, Reparations and Guarantees
of Non-Recurrence rather than one for transitional justice. As a concept, tran-
sitional justice is being traded in. Bell (2016, p. 19) proposes “reliev[ing] tran-
sitional justice of its normative ‘justice’ burden” by relabeling it ‘contending
with the past.’ By contrast, two new books propose replacing transitional jus-
tice with something much more normatively ambitious: transformative justice
(Evans, 2019; Gready and Robins, 2019). Occupying a middle ground of sorts,
several scholar-practitioners argue for focusing on guarantees of non-recurrence
(Mayer-Rieckh, 2017; Roht-Arriaza, 2016; Sandoval, 2017). As a norm, transi-
tional justice – rather like Responsibility to Protect – seems to be experiencing
increased contestation, if not outright degeneration. That is most apparent in
the increased hostility towards the International Criminal Court from African
state-parties and renewed hostility from the US. As a practice, transitional
justice has a weak track record in demonstrating impact and value-for-money,
which makes for a harder sell to donors.

Like any transitional object, transitional justice “becomes not so much for-
gotten as relegated to limbo” (Winnicott, 1953, p. 90). As Winnicott explains,
the object

loses meaning, and this is because the transitional phenomena have
become diffused, have become spread out over the whole intermedi-
ate territory between ‘inner psychic reality’ and ‘the external world
as perceived by two persons in common,’, that is to say, over the
whole cultural field. (p. 90)

Maybe that explains why I’m now working on dance in post-war Sri Lanka.
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20 Years Later: The Role and Value of

Traditional Justice Mechanisms for the

International Criminal Court and for

the Future of Transitional Justice

Dr. Ingrid Roestenburg-Morgan*

What is Justice? This is a question that I would like to open up for thought
in this special edition of the R2P Student Journal that addresses the topic of
traditional justice, mainly in light of the transformative context of transitional
justice but equally as important in light of the 20th anniversary of the Inter-
national Criminal Court’s Rome Statute, both of which have dealt with the
concept of justice in varying ways. The International Criminal Court (ICC), for
instance, determines that justice means “the ending and preventing of impunity
of serious crimes” through prosecution (Article 4, Rome Statute, 1998). This
is in line with the Preamble of the Rome Statute and in line with article 53
of the Rome Statute (OTP Policy Paper, 2007, pp. 8-9). In other words, the
ICC makes it clear that justice should not be relegated to moral or practical
disagreements of the term, but rather to the law which is the Rome Statute.
Transitional justice proponents on the other hand see justice as “the full set
of processes and mechanisms associated with a society’s attempt to come to
terms with a legacy of large-scale abuse in order to secure justice, achieve ac-
countability and achieve reconciliation” (Annan, 2004, p. 4). In other words,
transitional justice proponents rely on both judicial and non-judicial processes
to successfully realise justice needs for post-conflict societies and their citizens
(Villaba, 2011).

These differing views on justice effectively open the meaning of the term to
scrutiny and debate. From current postmodern viewpoints many theories sub-
stantiate these variations and often hold that the concept of justice is open
to some degree of personal interpretation (Young, 1997). Justice is thus open
to change, critique and the diverse accommodation of social forms, meaning
that the term cannot mean the same thing to different people, races, cultures,
groups or societies (Young, 1997). For instance, justice could mean something
very different to a person who has faced an ordinary crime in a context of nor-
mality, in comparison to a person who has faced massive and atrocious crimes

∗Ingrid Roestenburg-Morgan is a Senior Research Fellow with the Institute for Justice and
Reconciliation.
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in exceptional contexts of transition (Uprimny and Saffon, 2006). Justice also
holds differing and varied connotations for societies on the brink of transition
in comparison to societies which have remained in peace for years or decades
(Mbeki and Mamdani, 2014).

Currently however, it is generally understood that the term justice represents
morality, ethics, rationality, law, religion, equity and fairness, and that the
two most important variations or discourses that pervade contemporary crimi-
nal justice processes are the retributive and restorative justice models (Rawls,
1981). The right to justice, as we currently understand it, basically means that
individuals must have the ability to have effective access to justice, which forms
a fundamental part of the rule of law (American Bar Association, 2018). Where
access to justice is not readily available, victims in particular are at a disad-
vantage, because they cannot exercise their rights nor challenge any type of
discrimination effectively enough (American Bar Association, 2018).

Currently, there is a presumption that justice can be best secured primar-
ily through a retributive system advocating for prosecution and punishment
(Moscati, 2015, p. 9). However, considering the complexity of post-conflict
societies, where often the role of victim and perpetrator are switched during
conflict and where roles have become blurred during ongoing hostilities, ensur-
ing adequate access to justice for both victim and perpetrator is no easy task,
and a purely prosecutorial or retributive approach to justice may not in each
and every instance be suitable (Morgan, forthcoming, p. 141). This would be
the case especially if prosecutions threaten to undermine or destabilise a coun-
try or if they threaten to marginalise or disempower the main stakeholders in
the justice process, such as victims (Morgan, p. 141). As a result, more holistic
approaches to justice have been advocated for, where in some instances both
retributive and restorative elements of justice feature (Villaba, 2011). The in-
teraction and interdependence of both theories of justice has accordingly paved
the way towards the discipline of transitional justice as we know it today where,
because they face complex internal disputes, states are burdened with the re-
sponsibility of moving their societies from chaos to stability. As a result, states
are expected to find the right reconstructive measures to secure peace, reconcil-
iation and justice for successful transition to take place (Morgan, p. 141).

In the context of Africa, transitional justice has essentially found its roots in the
use of traditional justice. Since the 1990s there have been a plethora of judicial
and non-judicial mechanisms employed by African states, which very often fea-
tured restorative tenets of justice such as forgiveness, friendship and compassion
between victim and perpetrator, thus mimicking transitional justice as we know
it today (International Peace Institute, 2013, p. 27). These justice mechanisms
have been referred to by a variety of names including traditional justice mecha-
nisms, alternative justice mechanisms and local justice mechanisms. The goal of
traditional justice mechanisms as understood from an African perspective must
be seen to secure reconciliation and national unity by drawing on cultural or
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religious linkages (Morgan, p. 141). Examples of the latter mechanisms include
several truth commissions that have been employed in various African countries
such as in Uganda, Zimbabwe, Nigeria, Ghana Sierra Leone and South Africa
over the years. Other examples include Gacaca courts in Rwanda, Magamba
spirits in Mozambique, Mato oput in Northern Uganda, Kpaa in Sierra Leone
and Bashingantahe in Burundi (Huyse, 2008).

The purpose of using such mechanisms has essentially been to address large-
scale justice needs, keep the cost-effectiveness of the justice system in check,
and most importantly ensure that political reconciliation is achieved as a final
goal (Huyse, 2008). But these objectives alone do not necessarily suggest that
traditional justice mechanisms provide an adequate measure of justice to vic-
tims and survivors of mass atrocities undergoing transition, especially when the
context of violence far exceeds crimes that would ordinarily occur on a regular
basis (Morgan, p. 141).

Proponents of traditional justice mechanisms nonetheless have stressed the in-
clusiveness of such systems, which incorporates both victims and perpetrators
within the justice process so that these main stakeholders can meaningfully en-
gage and further empower survivors of mass violence. This in turn is beneficial
in that it enhances the legitimacy of the justice system in place (Morgan, p.
141). Many of these mechanisms have also been praised for their participa-
tory nature, their flexibility to include both restorative and retributive strands
of justice, their high level of truth telling, their ability to secure ‘negotiated
settlements’ essential for maintaining peace, the practical implementation of
the judgments handed down, and also the very important space that rituals cre-
ate for discussion on accountability, guilt and restoration (Villa-Vicencio, 2002).

However, based on my recent research into the role and value of such systems it
has become clear that these justice mechanisms may function more effectively
if they contain elements of both restorative and retributive strands of justice
rather than only restorative elements alone (Morgan, p. 141). My findings re-
veal that purely restorative models of justice will not be able to meet victims
and survivors’ justice needs in contexts of mass violence simply because per-
petrators wield a diminished sense of personal, moral and legal responsibility
characterised by the type of crimes they have committed, where in compari-
son to ordinary crime, the scale, nature, gravity, and the manner in which the
crime has been committed is exceptional (Morgan, p. 141). Furthermore, not
all victims find themselves in a position to pardon or forgive their offender, a re-
quirement that is often implicit in a restorative system of justice that functions
without any retributive strands (Morgan, p. 141). Additionally, states have
a further obligation under international law to prosecute perpetrators of mass
atrocities in order to prevent similar crimes from occurring on their territories
in the future. In this way, they cannot violate their legal and human rights obli-
gations and thus prosecution is difficult to forego in light of these international
obligations (Orentlicher, 1991).
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Thus, in order for traditional justice mechanisms to be of value within the
transitional justice landscape they would need to undergo “revision” with some
form of prosecutorial option at hand to meet the tensions between tradition and
modernity. Indeed, complications arise when these justice mechanisms become
subject to scrutiny at the international level when for instance they are accom-
panied with blanket amnesties for perpetrators or when they cannot supposedly
meet due process standards of the law (Morgan, p. 141).1

At the level of the ICC, this would further suggest that states who proffer
the use of traditional justice mechanisms in a challenge of admissibility would
need to overcome certain limitations; namely that the justice system in ques-
tion must meet the requirement of genuineness as elaborated under the ICC’s
principle of complementarity as per article 17 of the Rome Statute, and that
furthermore such a mechanism should ensure a level of due process of the law
(Morgan, p. 141). In terms of the genuineness requirement, this would mean
that a mechanism set up hastily and entirely for political reasons without a
genuine bona fide intention on the part of the state in question will not qualify.
So, for instance, a mechanism set up to shield an accused under the guise of
justice to ensure political reconciliation will not qualify under ICC standards if
the intention of the state in question to set up such a justice system is only for
political purposes and/or to shield the perpetrator from justice and/or to fail
to secure justice as an end goal (Morgan, p. 141).

In terms of due process standards, many scholars have been concerned with
whether such mechanisms actually need to guarantee a defendant international
due process standards. According to my findings, nothing under article 17
requires a state to guarantee international due process of the law, especially
because most states parties in a challenge of admissibility would not in reality
be able to satisfy such standards. In fact, a proper interpretation of article 17
renders that most states should have a minimum guarantee of due process in
place at the national level, which should be afforded to a defendant in order to
qualify such a mechanism at the level of the ICC (Morgan, p. 141). Thus, in
this regard, the ICC may offer some measure of leeway. Essentially, the quality
of justice will be assessed by the ICC as a whole, considering the broader po-
litical implications that these justice systems hold individually for victims and
survivors and separately for the country on the whole (Morgan, p. 141).

So, in closing, the benefit of traditional justice for transitional contexts may be
meaningful if such mechanisms can address both societal reconciliation, which
is arguably one component for justice for survivors, and then individually target
the justice needs of survivors, contingent of course upon a prosecutorial option

1Due process includes amongst others the right to counsel, the presumption of innocence,
independence and impartiality of judges, right to an adequate defence, the right to testify in
one’s defence, the right against self-incrimination, the right to be present at one’s trial, the
right not be arbitrarily detained and protection from double jeopardy.

14



R2P Student Journal Vol. 3 No. 2

being included within the framework of such a mechanism (Morgan, p. 141).
When both these tiers of justice can be adequately satisfied then such a justice
mechanism may be considered valuable by the ICC. Equally of importance will
be the value of these mechanisms to victims and survivors of mass violence, and
thus to transitional justice on the whole (Morgan, p. 141). In other words, the
use of traditional justice mechanisms in light of the aforementioned assessments
should not necessarily be dismissed prematurely based on their often roman-
ticised cultural and religious linkages, but rather they should be thoroughly
assessed on their merits and ability to genuinely support both societal recon-
ciliation and individual justice needs, thereby qualifying a deeper definition of
justice that post-conflict societies must ensure in general.
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Abstract This article analyses the role of transitional justice as a tool able to establish

a link between the local and global, the national and international, the particular and the

universal. By drawing on examples from Nigeria and East-Timor, this article explores the

tension between the global and the local, and the resulting outcomes when one excessively

overcomes the other. In doing so, the article looks at the effectiveness and relevance of

transitional justice by focusing on its relation with the discourses of global politics, arguing

that for transitional justice to be effective a one-size-fits-all dimension is to be discarded

in favour of an application of transitional justice as a legal tool that helps communities to

find their own way to come to terms with a tormented past. The imposition of de jure

universally-applicable rules does not necessarily bring about de facto effectiveness of such

rules; the local realities where these rules apply cannot be ignored. This paper begins by

defining transitional justice, globalisation and globalised politics, and it will shed light on

what is meant by local needs. Building on the definitions provided, the second section will

outline a theoretical framework for the arguments at issue, by focusing the attention on

the link between transitional justice and global politics; as will be seen, such a connection

is theoretically informed by concepts of globalisation, glocalisation and liberalism. Finally,

beyond the traditional examples used in the transitional justice literature, such as those of

Rwanda and Uganda, the essay focuses on the cases of Nigeria and East-Timor.

An Introduction to Transitional Justice

‘Transitional justice as a concept emerged from a global wave of political tran-
sitions’ (Apland, 2012). Indeed, those countries that recently transitioned to
democracy could not do so without coming to terms with their tormented past.
Abuses and wrongdoings had to be addressed and overcome in order to pave
the way for intergroup and national reconciliation. This is how transitional
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justice came about. In his seminal article “Democracy’s Third Wave”, Samuel
Hungtinton stated that since the beginning of the 1970s up until the end of
the century, ‘at least 30 countries made transitions to democracy’ (1991, p.12).
The concept of transitional justice is strongly interwoven with the broader phe-
nomena of democratisation, and ultimately, with globalisation. More precisely,
the discourse of transitional justice today has a global normative reach whose
ramifications extensively affect international affairs (Teitel, 2014).

This article shall analyse the role of transitional justice as a tool able to es-
tablish a link between the local and global, the national and international, the
particular and the universal. By drawing on examples from Nigeria and East-
Timor, this article will hence explore the tension between the global and the
local, and the resulting outcomes when one excessively overcomes the other. In
doing so, it will look at the effectiveness and relevance of transitional justice
by focusing on its relation with the discourses of global politics, arguing that
for transitional justice to be effective a one-size-fits-all dimension is to be dis-
carded in favour of an application of transitional justice as a legal tool that
helps communities to find their own way to come to terms with a tormented
past. The imposition of de jure universally-applicable rules does not necessarily
bring about de facto effectiveness of such rules; the local realities where these
rules apply cannot be ignored. This paper begins by defining transitional justice
, globalisation and globalised politics, and it will shed light on what is meant by
local needs. Building on the definitions provided, the second section will outline
a theoretical framework for the arguments at issue, by focusing the attention on
the link between transitional justice and global politics; as will be seen, such a
connection is theoretically informed by concepts of globalisation, glocalisation
and liberalism. Finally, beyond the traditional examples used in the transitional
justice literature, such as those of Rwanda and Uganda, the essay focuses on
the original cases of Nigeria and East-Timor.

A matter of definitions

The concept of transitional justice points out at a legal scholarship. However,
it would be quite simplistic to look at it as a mere subject of judicial academic
inquiry. Indeed, the theorisation and mise en œuvre of transitional justice is
an enterprise that involves not only academicians but also, for its very nature,
a plethora of other actors ranging from human rights activists and lawyers to
sociologists, anthropologists and policy-makers (Hinton, 2010; Rush and Simic,
2014). To be clear, by drawing on the definitions offered by a series of author-
itative sources, transitional justice can essentially be seen as a set of judicial
and non-judicial mechanisms to achieve peace and reconciliation and to restore
justice in societies affected by mass atrocities and wrongdoings committed by
authoritarian and repressive regimes (Roth-Arriaza and Marriezcurrena, p.1;
Teitel, 2003, p.893; Mani, 2002, p.17; UN Secretary General, 2004, p.5). When
defining transitional justice, Hinton adds that ‘it is critical to explore how a
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sense of justice after genocide and mass violence is always negotiated within
particular localities enmeshed with global and transnational flows of ideas and
ideologies’ (2010, p.1). Hinton’s consideration touches upon the link between
transitional justice and globalisation on a conceptual level; this link will be fur-
ther analysed in the theoretical section.

Joseph Stiglitz generally provides a standard definition of globalisation as ‘the
closer integration of the countries and peoples of the world [. . . ] and the break-
ing down of artificial barriers to the flows of goods, services, capital, knowledge,
and people across borders’ (2002, p.3). The Global Politics scholarship investi-
gates the processes resulting from political globalisation in relation to questions
of social power. At the heart of the field is the emergence and growing influence
of international organisations, non-state actors, multinational corporations and
social movements, all at the expense of the state and its Westphalian significance
(Nye, 1990). Equally important, global politics concerns matters of global gov-
ernance and decision-making which fluctuate between, and are in tension with,
the national and supranational.

Whereas the previous definitions are straightforward, it is rather difficult to
define what local needs are really about. In its ‘one-size-fits-all solutions’ con-
ceptualisation (Nagy, 2008, p.287), transitional justice serves the purpose of
shedding light on abuses and atrocities and its perpetrators in order to create
a democratic society. Reconciliation of those who have survived is thus funda-
mental to fulfil the ultimate objectives of establishing a human rights regime,
rule of law and democracy. However, these liberal globalised principles are not
always an adequate response to what the local needs truly are (see theoretical
section). In the context of North-African countries that are de jure transitioning
to democracy after the Arab Spring, the ‘Islamists largely reject the universal
claims of human rights, stressing rather the specificity of local needs and con-
texts and a different set of norms’ (Robins, 2015, p.187). While it is debatable
the extent to which these countries are de facto transitioning to democracy,
agreement can be reached on the argument that local needs should be always
defined depending on the reality in question and on ad-hoc basis. While each
and every reality should not remain insulated from the global, it is not neces-
sarily the case that all realities are apt for the appliance of universal ‘liberal
democratic politics and neoliberal economics’ (Robins, 2015, p.190) that are
part of the liberal globalisation “package” brought about by transitional justice
(see case-study section). Local needs are undoubtedly subject to specific cir-
cumstances that change from case to case.

To conclude on these points, globalisation results in specific processes which
raise issues at the heart of the academic inquiry of global politics. In light
of the connection between transitional justice, globalisation and global politics,
Ruti G. Teitel notes that ‘important normative questions arise in the interaction
of transitional justice and globalisation’ (Teitel, 2002, p.899). Framed in global
politics terms, Teitel (2002, p.899) asks: ‘at what level should the relevant
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decision-making regarding transitional justice occur?’. Teitel’s considerations
bring us to the following section that provides a theoretical rationale for better
understanding the relation between global politics and transitional justice.

A theoretical framework: transitional justice, glob-
alisation, glocalisation, and liberalism

Globalisation

By looking at the relation between globalisation and transitional justice, it is
shown that globalisation has the effect of making transitional justice a techno-
cratic legal tool that ignores lived realities. That is, globalisation makes tran-
sitional justice more detached from the local realities it deals with and it shifts
transitional justice’s very objectives from the establishing of democracy and the
rule of law in a country transitioning to democracy, to the mere ‘adherence
[of that country] to a modicum order’ (Teitel, 2002, p.898). The glocalisation
discourse provides an understanding of globalisation whereby the global and
the local are seen in complementarity rather than in contradiction with each
other (Robertson, 1994). Indeed, as long as there is excessive emphasis on one
way or the other, transitional justice will not be able to grasp the demands
of lived realities and correctly address them in relation to globalised politics.
The fact that transitional justice primarily looks at high politics rather than
starting from ‘the deep politics of a society and asking what this implies for the
high politics of the state’ (Andrieu, 2010, p.545) demonstrates how transitional
justice is fundamentally entrenched with a liberal ideology; whereby political
rights are privileged over social, economic and cultural ones. This further limits
the capacity of transitional justice to understand local realities and to correctly
frame the latter in the now globalised texture of world politics.

Against the background of the complex relationship between globalisation and
transitional justice, Teitel discusses ‘the increasing detachment of transitional
justice from local politics and its corresponding transformation into a form
of global law and politics’ as well as its ‘increasing globalisation’ (2014, p.1).
Hence, the issue of the impact of globalisation on transitional justice’s appli-
ance seems to be one of agreement (Teitel, 2014). Nonetheless, it is not clear
whether globalisation directs transitional justice towards a decentralisation of
justice by accommodating global forces to local realities or rather to judicial
decision-making occurring at the global level (Teitel, 2002). In this regard,
Teitel states that despite being born as a tool for spreading a universal rights
paradigm, after the Cold War transitional justice came to be too entrenched
in local ideas of legitimacy and the rule of law, with the risk of ignoring the
actual power politics framework induced by ‘post-Cold War globalising trans-
formations’ (Teitel, 2002, p.893).

Transitional justice’s vacillation between the local and the supranational is
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symptomatic of the tension at the heart of ‘contemporary global politics’ (Tei-
tel, 2002, p.893). Despite Teitel’s sound arguments in “Transitional Justice in
a New Era” (2002) whereby she argues that globalised transitional justice is
in fact too local in its legal approach, it appears instead that globalisation is
forcing transitional justice towards the application of liberal globalised princi-
ples, such as the rule of law, democracy and human rights while ignoring tout
court local specificities and their interaction with global political mechanisms.
In fact, Nagy affirms that the actual impact of globalisation on transitional jus-
tice is that its response to local realities is made in globalised legalistic terms
which are too abstract if the aim is to positively engage with local ‘lived re-
alities’ (Nagy cited in Teitel, 2002 p.276). Similarly, Hinton suggests that by
considering justice as something transcendent and universally applicable, the
local perceptions of justice are ignored and this dooms transitional justice to
certain failure (Hinton, 2010). By analysing the case studies of Nigeria and
East-Timor, this essay will show that Teitel’s arguments on the globalised na-
ture of transitional justice, as well as its ‘independent potential’ (Nagy, 2008,
p.277) in shaping political and social transitions, are not universally applicable.
The independent power of justice is not effective ‘in societies such as those of the
Arab world [. . . ] where the secular assumptions of a globalised liberalism are
rejected by significant segments of the population, as well as important political
actors’ (Robins, 2015, p.287). Consent and legitimacy are clearly a conditio sine
qua non if transitional justice is to be efficient in allowing war-torn societies to
come to terms with past violence and repression. In line with Nagy’s argument,
the case studies will prove that globalised transitional justice is often blind to
the very local needs it tries to engage with.

Globalisation not only influences transitional justice in the application of an
international legalist paradigm far from local realities, but more importantly it
also alters the objectives of transitional justice. Globalisation often results in
the devolution of the nation-state paradigm whereby the traditional state power
is heavily constrained, hence transitional justice has a shift in its goals: whilst
originally aiming at bringing about democracy and the rule of law, globalisation
forces transitional justice to pursue more modest goals of peace and stability,
and more generally human security (Teitel, 1999; 2002; 2014). The question
is whether this kind of response brought about by globalisation is more ap-
propriate and universally applicable than the original aims of the rule of law
and democracy. As touched upon in the definition of globalisation and global
politics, there are today new actors besides the traditional and supreme agency
of states in the international arena; this development must necessarily mean
that there are more interests at stake which are not only linked to states but
also to transnational NGOs and more generally to the global civil society (Nye,
1990). From a normative perspective, it is plausible to think that by promoting
peace, the rule of law and democracy will necessarily come along. However, as
Teitel (2002) argues, it is unclear how short-term peace-making operations will
eventually bring about the advancement of the rule of law. Given these con-
siderations, the question regarding the appropriateness of today’s transitional
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justice objectives as imposed by globalisation can hardly be answered, especially
in normative terms. Nonetheless, it can be argued that the recent focus of tran-
sitional justice on general human security is more applicable to highly diverse
local realities than the liberal principles of rule of law and democracy (Teitel,
2014).

Glocalisation

The progression of transitional justice with globalising politics implies a bi-
dimensional interaction of the supranational/global and the national/local. To
analyse this interaction, Roland Robertson (1994) uses the term glocalisation,
which he intends as a deconstruction of globalisation. The term synthetises the
broader concepts of globalisation and localisation not as an antinomy but rather
as being in a continuous interaction whereby ‘the global is not in and of itself
counter posed to the local’ (Robertson, 1994, p.35). The concept of glocalisa-
tion does not modify the considerations made with regards to globalisation’s
impact on transitional justice; nonetheless, it helps to understand the complex
dimension where transitional justice operates and how it could be improved.
Robertson (1994) argues that it is incorrect to see the local assertions of norms,
rules and identities as against, and at the same time, challenged by globalising
trends. Transitional justice should ultimately work for the connection of these
dimensions – supranational and national, universal and particular. That is, by
looking at transitional justice through glocal lenses, the former could be envis-
aged as a tool where the global and the local are harmonised and in mutual
complementarity, rather than an international legalist paradigm which works at
the expense of local assertions of justice.

Therefore, it can be argued that the glocalisation discourse could help tran-
sitional justice overcome the traditional polarity between the global and local
found in both Teitel and Rosemary Nagy’s works on the globalisation of tran-
sitional justice. In this sense, Robertson (1994) refers to the idea of a global
culture as ultimately informed and shaped by local cultures. This intercon-
nectedness, in Robertson’s thinking, does not envisage global culture as a mere
‘homogenisation of all cultures’ (1994, p.31). On the contrary, when one refers
to the idea of global justice, it can be argued that rather than trying to engage
with and be receptive to local conceptions of justice, transitional justice might
eventually end up becoming a homogenising tool for global justice. When the
global Westernised justice paradigm completely ignores local needs, local speci-
ficities and societal demands are likely to put into question the legitimacy of one-
size-fits-all international legal institutions as the International Criminal Court.
This was exactly the case in the context of Rwanda and Uganda’s transition to
democracy whereby Rwandan neo-traditional gacaca courts – community-level
courts based on Rwandan traditional law – and Uganda’s mato oput – cer-
emony set up for reconciling former enemies – and other traditional cleansing
ceremonies were preferred and called upon by the local populations vis-à-vis the
International Criminal Court-led procedures (Nagy, 2008; Andrieu, 2010). Both
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cases eventually demonstrated how justice at the local level can be, in specific
circumstances, much more effective and appropriate in order to pave the way for
de facto reconciliation in conflict-ridden communities. Unfortunately, the con-
ceptual underpinnings of the transitional justice discourse are still too reliant
on global vs. local antagonistic perspectives. A glocal approach, instead, would
be most appropriate in picking up what is useful from global liberal practices
of justice, without dismissing the importance of allowing local communities to
find their own way to deal with past sufferings (Robins, 2014; Schabas, 2005).

Liberalism

Robins (2014) draws a line between liberalism, globalisation, and transitional
justice. ‘Liberal hegemony has permitted globalisation, not just of rights but
also of neoliberal economics, and it is no coincidence that the goals of transi-
tional justice align perfectly with the integration of transitional states into global
markets’ (Robins, 2014, p.187). A globalised liberalism manifestly informs tran-
sitional justice. The relationship is clear: regardless of the realities transitional
justice encounters, the traditional response is built on the imposition of a se-
ries of liberal normative goods ranging from the rule of law to human rights,
from combating impunity to ultimate justice (Robins, 2014). Spence (2010) no-
tices how the US’s response to 9/11 led the Bush administration to implement
transitional theory and practice which ‘hijacked the tenets of liberalism, em-
phasising the universal appeal and relevance of democratic government and the
free market for countries labouring under oppressive rule in the Third World in
particular’ (Spence, 2010, p.4). However, unconditional appliance of the liberal
paradigm to transitional justice is far from being unchallenged.

In theoretical terms, Kora Andrieu (2010) notes that the liberal character of
transitional justice stems from its top-down approach to state-building which
means that the primary focus of transitional justice is on high politics, namely
building democratic institutions. Andrieu goes on to argue that looking at the
deep politics of society, which is what the people mean to be legitimate in terms
of governance, would be more effective in nurturing democracy in the state.
Andrieu (2010) observes that liberal transitional justice is effectively commit-
ted to the building of democratic institutions – often unsuccessfully. According
to Andrieu (2010), transitional justice’s primary objective should instead be
about promoting a culture of democracy through a more spontaneous bottom-
up approach. The global liberal paradigm that transitional justice brings about
translates not only to an unbalanced focus on high-politics over civil society’s
interests, but also in the excessive privileging of political rights over economic
and cultural ones (Andrieu, 2010). Little attention is paid to the relationship
between transitional justice and development because the actual model of liberal
transition ‘focuses only on liberalising growth and marketisation without taking
into account wider demands for social justice’ (Andrieu, 2010, p.544). This is
also argued by Renaut (2005) who claims that transitional justice should be
more detached from the liberal-legalist paradigm which favours political rights
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of freedom and liberty and which overlooks cultural, social and economic rights.
A top-down state building approach to transitional justice and the fact that
it glosses over social, cultural and economic rights in favour of political ones,
‘show the limits of the state-based, legalist and neoliberal approach to transi-
tional justice’ (Andrieu, 2010, p.554). The following section will back up the
arguments hitherto made by demonstrating how transitional justice unsuccess-
fully connects local needs and globalised politics when it is either too global or
too local.

Transitional justice in operation: relevant case
studies of local dynamics affecting and affected
by global politics

Going beyond the traditional examples used by transitional justice academic
enquiry, such as those of Rwanda and Uganda, the rest of the article focuses on
two overlooked cases: Nigeria and East-Timor. The former shows how global
liberal values can be manipulated by local extremists when the appliance of
transitional justice highlights the hypocrisy of the liberal paradigm felt by the
local population. The case of East-Timor illustrates how excessive reliance on
local forms of justice – which are nevertheless instructed with liberal dictates
in their quest for accountability – risks losing sight of transitional justice’s very
objectives, that is, the fundamental pursuit of justice and the search for truth.

Transitional justice in Nigeria: when violence is conducted
in the name of liberal principles

Growing violence in Nigeria is an issue that has recently received international
attention due to the mass killings by the terrorist group Boko Haram in 2009
(The Guardian, 2009). Prior to this tragedy, Nigeria had been experiencing pro-
tracted violence as a means of enforcement of the Sharia law. Effectively, in the
early 2000s, Nigeria transitioned to a civilian democratic government after the
country’s military coup d’état in 1966. The democratisation process of Nigeria
is still on-going and since its beginning in 1999, it has been characterised by
violent conflicts ‘over the legal bounds of identity and citizenship, civility and
criminality, with armed youths the new agents of policing’ (Casey, 2006, p. 119).
Such violence, as Hinton argues, results from the ‘vernacularisation of liberal
ideals associated with transitional justice in northern Nigeria’ (2010, p.12). The
example of Nigeria and its transition from military to democratic rule is em-
blematic of a particular dynamic of interaction between globalised politics and
local needs as mediated by transitional justice. In this specific case study, it is
shown how local religious, social norms and beliefs can interact with liberalism,
global justice and globalised practice in a way that the global is adapted by the
local and made fit for it, whereas often the reverse occurs. Hinton synthetises
this argument by affirming that Nigerian ‘youth, enmeshed in the intersection
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of liberal universalism [. . . ] and their on-the-ground observations of the world,
actively construct their identity, moral and social status [. . . ] through a violence
they assert as just’ (Hinton, 2010, p.13).

Beyond the transition process, what is relevant is the reaction of Muslim youths,
particularly in Kano State, towards their forced induction to liberal universalism
and the imposition of global ideas operated by Western European government
personnel and the Nigerian leadership (Casey, 2006). The violent enforcement
of Sharia law stems from the felt hypocrisy of Kano youths which resulted from
the clash of espoused and imposed liberal ideals with the recollection of a hurt-
ful colonial past and with the ‘mediated images of Abu Graib [. . . ] and the
war in Iraq’ (Casey, 2006, p.120; Nye, 2008). Muslim Hausa are the majority
of the population and their adoption of Sharia is claimed to be democratic on
the grounds that, simply put, they are the largest ethnic group. They consider
Sharia as a democratic alternative to the new allegedly-democratic government
which they instead perceive as a “recolonisation” and the expression of the global
war against Muslims combined together (Casey, 2006). The mechanism whereby
the global is adapted by local actors and is made fit for their needs and social
demands is clear in the Nigerian case. As argued by Casey (2006), the Mus-
lim Hausa manipulated the language of human rights and what they see as the
democratic principle of majority rules to give legitimacy and implement Sharia.
The felt hypocrisy of espoused liberal universalism motivates Kano youth to
use violence as a legitimate means of ensuring justice. The latter is ‘based on
the idea of democratic majority Muslim Hausa rule’ and as Casey concludes is
at ‘the cross roads of liberal universalism [. . . ] and religious orthodoxies where
yan daba [Nigerian urban ward gang members] and Hisba [the enforcing wing
of the Sharia Implementation Committee] enter the realms of blood sacrifice’
(Casey, 2006 p.133). In other words, this case study epitomises a core issue
of transitional justice which is the friction/reaction between globalised politics
and local needs; an ultimate tension of the global politics discourse between the
supranational and national.

The peculiarity of this case however stands in an unusual process, whereby
the local appropriates global discourses through transitional justice in such a
manner that the manipulation of global liberal principles is used to empower
local religious extremism. The balance of transitional justice between the local
and global is in favour of the local in a very distorted way, which eventually re-
sults in regionally concentrated violence being conducted in the name of liberal
universal principles.

Transitional justice in East-Timor: international justice
cannot be a chimera

Protracted violence that occurred in East Timor from 1974 to 1999 was the di-
rect consequence of Indonesian President Soeharto’ invasion and subsequent an-
nexation of East Timor. When the country was freed from Indonesian chains in
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the late 1990s, the UN Transitional Administration in East Timor (UNTAET)
set up the Special Panels of the Dili District Court to investigate the crimes
committed during the Indonesian occupation. Through the case study of East-
Timor, Elizabeth F. Drexler (2010) further supports the thesis that success for
transitional justice does not stand either in the blind appliance of international
legalist principles or overly-local forms of justice. It is rather in the concur-
rence of the two dimensions that transitional justice can effectively meet local
needs while remaining in harmony with globalising politics. Drexler argues that
an excessive localisation of accountability for the crimes committed during the
conflict made it impossible to identify the very perpetrators of several human
rights violations during the Indonesian occupation; violations which were in fact
committed by international actors, of which many were indeed Indonesians but
also included a significant number of Western countries who indirectly upheld
the Indonesian military occupation, such as the US (Drexler, 2010; Nagy, 2008).

On the one hand, the case of East-Timor shows how the international legalist
paradigm too often sees justice in terms of accountability rather than advanc-
ing the very objectives of transitional justice, that is, intergroup and national
reconciliation (Drexler, 2010). However, if it is true that accountability and
consequent prosecutions are somehow essential to move on after prolonged pe-
riods of human rights violations, it is also true that when the burden of justice
is completely left into local hands in the hope that global legalist norms will be
upheld, the consequences are unforeseeable. The hybrid courts set up for East-
Timor proved to be ineffective in bringing justice. The UN, in fact, created a
Special Panel for holding perpetrators accountable. However, its jurisdictional
prerogatives were highly criticised for being too local in their reach. With very
little cooperation from the Indonesian authorities, the East Timor Tribunal
trials ended up leaving many Indonesian alleged perpetrators of human rights
violations and other foreign actors almost unpunished (Drexler, 2010).

When affirming that transitional justice needs to take what is useful from the
global liberal practice, one is referring to such tools as an international legal
framework covering human rights violations with both de jure and de facto ju-
risdiction and enforcement power. In the case of East-Timor that would have
been crucial to address ‘the international components of injustice and their im-
plications in the conditions of possibility for specific acts of violence’ (Drexler,
2010, p.51). International tribunals charged with the upholding of the interna-
tional legal framework for human rights violations would certainly help bringing
powerful non-Timorese actors to justice (Drexler, 2010). East-Timor demon-
strates that there are instances where the international legalist paradigm can
fail, such as in the unconditional demand for accountability rather the recon-
ciliation. Nonetheless, it also shows that the global liberal practice has much
to offer in the pursuit of justice and truth. For example, the absence of an
international tribunal prosecuting human rights violators translated into the
impossibility of bringing foreign actors involved in the violence before a court.
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Both case studies lead to the conclusion that the appliance of transitional justice
needs to be balanced between global and local dimensions and that the liberal
practice is not a one-size-fits-all solution. In Nigeria, the hypocrisy of espoused
liberalism led to violence. In East-Timor, the almost absence of international
legal practice left non-Timorese human rights violators unpunished. As these
cases show, even if in quite diverse circumstances, transitional justice is not
currently effective in connecting globalised politics and local needs.

Transitional justice at crossroads

The analysis in this article sheds light on how the process of globalisation – en-
tailing what is defined as a global human rights regime – together with ‘liberal
democratic politics and neoliberal economics’ (Robins, 2015, p.190), does affect
the role of transitional justice in mediating globalised politics and local needs. In
light of that, this article argues that if transitional justice is to be effective in the
connection between globalised politics and local needs, it will have to take from
the ‘global liberal practice what is useful’ (Robins, 2015, p.190) whilst always
supporting locally-contextualised communities to find their own way to come to
terms with a tormented past (Robins, 2015). In short, transitional justice needs
to be more glocal in its approach. To be sure, whether transitional justice’s
revised approach will bear fruit is not certain but it is quite clear that, at least
for the time being, transitional justice is unable to bridge the gap between glob-
alised politics and local needs. Transitional justice now faces a choice between
persisting in trying to instill liberal practices with little success, or attempting
to glocally collide ‘strategies, institutions and norms of a global practice with
everyday lives of local actors impacted by violations’ (Robins, 2015, p.188).
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A Critical Discussion of the Success of Past

Transitional Justice Approaches in Kenya for

Securing Peace and Reconciliation
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Abstract Kenya’s 2007 election results sparked two months of grave violence. This article

analyses Kenya’s response to the violence, and specifically the success of transitional justice

approaches for achieving peace and reconciliation post 2007-2008. The article explores the

important role that Kenya’s socio-political context played in the post-election violence, such

as Kenya’s history of societal restructuring, favouring certain ethnic groups, which created

the interrelation of ethnicity and politics and fostered ethnic tensions. Transitional justice

approaches - including the Truth, Justice and Reconciliation Commission, a Special Tribunal,

and eventually, the International Criminal Court’s intervention – lacked the support of Kenya’s

leaders. This paper argues that, fundamentally, transitional justice efforts were impeded in

achieving positive peace by failing to address socio-political symptoms. The article concludes

that the inherent and enduring structural violence within institutions, policies and society

hinders the ability to achieve lasting peace and reconciliation.

The discussion of this paper focuses on the response to the violence that occurred
in Kenya after the 2007 elections. After the announcement of the election re-
sults, Kenya experienced two months of violence, which resulted in over 1000
deaths, hundreds of thousands of displaced people, buildings destroyed, and nu-
merous acts of physical and sexual violence (Gibson and Long 2009, p.1, 5).

After outlining various terms useful for analysis, this article will look at the
socio-political context in the preceding years of the 2007 elections, which laid
foundations for the violence. This included the ethnically-based restructuring of
society and land reforms. As a result, ethnicity and politics became closely in-
tertwined, which contributed to creating a breeding ground for ethnic tensions.
Next, the article will discuss some strategies used to gain political support in
2007 and the ensuing election violence. Then, the article will critically discuss
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the success of transitional justice approaches across post-conflict years – such as
truth commissions and tribunals – to achieve peace and reconciliation in Kenya.
It will analyse how and why socio-political factors impacted on the failure of
long-term peace and reconciliation efforts.

The argument that this paper puts forward is that that Kenya’s transitional
justice efforts failed largely due to the lack of commitment to address socio-
political factors such as the ethnically based structural violence that still per-
meates society, which has impeded the ability for peace and reconciliation. The
article also argues that the lack of support from Kenyan leaders has been a
barrier to the success of peace and reconciliation efforts, and will continue to
limit transitional justice attempts.

Definition of key terms

To clearly evaluate the success of past approaches to transitional justice for
achieving peace and reconciliation, it is important to clearly understand the
terms referred to.

Transitional justice is a society’s approach to justice in a transition period after
conflict and human rights abuses have occurred, to achieve societal transforma-
tion in the form of democracy, peace and reconciliation (ICTJ, 2009). Reconcil-
iation (as a process and end goal) can be defined as the movement of a society
“from a divided past to a shared future” (Bloomfield 2003, p.12).

It is helpful to think about peace by thinking about violence, both of which
can be thought about in two dimensions: positive and negative peace, and
personal/direct violence and structural violence. In the past, peace has been
considered “the absence of violence”, referring mainly to visible and direct forms
of violence (Galtung 1969, p.168). Going a step further, negative peace is con-
sidered the “absence of organised personal/direct violence” (Galtung 1967, p.12;
1969, p.183), while positive peace is understood as the “absence of structural vi-
olence” or of social injustices and inequalities (Galtung 1969, p.183). Therefore
violence cannot be simply seen as visible violent manifestations with a physical
perpetrator – known as direct/personal violence (whilst not wishing to belittle
these) (Galtung 1969, p.170). Structural violence relates to structures such as
institutions and policies in society that favour certain social groups (based on
class, ethnicity, gender) and oppress others, fostering and reproducing inequal-
ities (Galtung 1969, p.170; Gready et al 2010, p.1; Cockburn 2004, p.43).

Cockburn further expands on theories of violence, arguing (specifically in re-
lation to gender relations) that instead of viewing violence as a “single event”,
it is better to look at it as a “continuum of violence” which occurs in social,
economic and political areas of society (2004, p.43). By this she means that
structural violence, specifically, is a constant present feature of societies that
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does not just occur and then not occur as physical violence does (2004, p.43).

Peace presents an interesting debate - particularly in contexts seeking justice -
regarding whether peace is necessary for justice to be achieved or whether justice
is required first to enable peace to prevail (Oette 2010; Ellis 2006, p.113). This
is much debated within transitional justice institutions such as the International
Criminal Court (ICC) (Kerston 2014).

Kenya’s Pre-2007 Context

Part of understanding the violence that took place in 2007-2008 requires under-
standing the socio-political context in the years, and even decades, preceding
this particular period of violence. Kenya’s violence (historically, and in 2007)
was rooted in ethnic tensions, which were intertwined with tensions and injus-
tices around politics and resources, specifically land (Ndungú 2014). This is
largely owing to Kenya’s colonial inheritance, the structures and mentalities es-
tablished by previous colonial administrations, which still prevail (Nyawalo et
al, 2011, p.36).

Like many former colonies, Kenya experienced significant ethnically based re-
structuring, which divided the country into ‘tribes’ primarily for ruling pur-
poses (Nyawalo et al, 2011, p.36; De Smedt, 2009, p.583). The colonial and
post-colonial government also reformed land distribution through processes like
settlement schemes based on ethnicity (Kanyinga, 2009, p.326) and via networks
of patronage, whichin post-colonial years were also closely based on ethnicity, in
return for support (De Smedt, 2009, p.583). Therefore “ethnic groups became
political tribes” (De Smedt, 2009, p.583). This meant that land and politics
were “ethnicised” from early on and, so, inequalities surrounding land distribu-
tion also had ethnic lines (Kanyinga, 2009, p.326).

Given that ethnicity permeated other areas of Kenyan society, it inevitably
became a big feature of political divides at local and government level. As
Kanyinga argues, this “laid a firm foundation for political conflict”, which Kenya
experienced on several occasions even before 2007 (Kanyinga, 2009, p.326). In-
equalities in Kenya have subsequently also historically been heavily based on
ethnic groups, with several previous administrations (including Mwai Kibaki’s
governments in power at 2002 and 2007 elections) favouring the Kikuyu people
(Nyawalo, 2011, p.34). This has been particularly prevalent in issues over land,
with land disputes and other tensions between Kalenjin and Kikuyu communi-
ties spanning for years (Roberts, 2009, p.14). For example, when the colonial
administration handed power over to President Jomo Kenyatta, land previously
seized by the government (in areas such as the White Highlands) was left in
the hands of Kenyatta’s government leaders and was distributed among their
ethnic patronage networks, which mainly favoured Kikuyu (Rawlence and Albin-
Lackey, 2008).
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Therefore those of the Kalenjin tribe and other smaller tribes have experi-
enced structural violence through unequal land access, rights, and regarding
distribution of and access to other resources. As a result, ethnic groups have
been deliberately and strategically encouraged to compete against each other.
Berman describes this as “political tribalism” (1998, p.305; De Smedt, 2009,
p.584). This competition creates greater identification with one’s ethnic group,
by emphasising the distinction between ‘us’ and ‘them’; the fortunate and the
less fortunate who miss out on access to these resources (Berman, 1998, p.327).

With the knowledge of the prominent ethnic divisions and structural violence
experienced, one can better understand the way political leaders have tactfully
harnessed support during election times.

Post-election Violence

The violence that followed the 2007 election results was partly a response to
the election result, and partly promoted by strategies used to acquire political
support, which emphasised grievances and ethnic injustices amongst Kenyans.

Commonly used strategies have been based on ethnicity and patronage net-
works to distribute resources that those in power have access to, to cronies
within these networks (which in Kenya tend to be ethnically based). During
elections, populist strategies have commonly been implemented, using injustices
such as deprivations or negative public feeling to gain the united support of a
group of people against ‘others’, united by deprivations (Albertazzi and McDon-
nell, 2008, p.3; Cheeseman and Larmer, 2013, p.1). In Kenya’s 2007 elections
(and at other critical times), ‘ethno-populism’ was used, uniting certain eth-
nic groups based on their ethnic exclusion and grievances, against other ethnic
groups such as the Kikuyu supposedly responsible for the grievances and struc-
tural violence experienced (Cheeseman and Larmer, 2013, p.1).

After Kenyans had gone to the polls, the Electoral Commission of Kenya (ECK)
was notably late in announcing who had won, but eventually they announced
the Party of National Unity (PNU) and Mwai Kibaki’s victory, despite “ru-
mours of rigging and malpractice” (Gibson and Long, 2009, p.1; Roberts, 2009,
p.3; Jenkins, 2012, p.576). There were considerable doubts regarding the legiti-
macy of the outcome and the fairness of the process including the vote-counting,
which, combined with frustrations with political leaders’ false promises, sparked
violence (Jenkins, 2012, p.576; Mueller, 2008, p.194; Roberts, 2009, .p4).

The two months of violence that took place involved and affected all kinds of
people at different levels of the society (Gibson and Long, 2009, p.5). However,
it was largely divided along ethno-political lines, with supporters of the opposi-
tion, the Orange Democratic Movement (ODM) targeting Kibaki’s supporters,
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and vice-versa retaliation (Jenkins, 2012, p.576). This period saw over 1200
deaths and at least 350,000 displaced (Gibson and Long, 2009, p.1; Roberts,
2009, p.2; Jenkins, 2012, p.576). Other violence included lootings, destroying
properties, driving people out of their communities, physically and sexually at-
tacking people, and police shootings to deter or stop demonstrations (De Smedt,
2009, p.590; Rawlence and Albin-Lackey, 2008).

Transitional Justice Approaches in Kenya

In response to this violence, Kenya established a Commission of Inquiry into the
Post-Election Violence (CIPEV) – also known as the Waki Commission – with
the purpose of investigating the post-election violence’s causes and consequences
(Thomson and Kihiker, 2017, p.5; Mueller, 2014, p.30). The Waki Commis-
sion recommended establishing a Truth, Justice, and Reconciliation Commission
(TJRC), and a Special Tribunal, to allow deeper investigation and prosecution
of individual cases as well as police reforms (Thomson and Kihiker, 2017, p.5).

The recommended TJRC, although swiftly established in 2008, had limited
success given the lack of a lack of wide awareness of its report (Ndungú 2014,
p.2; TJRC, 2013, p.1). One success was that the TJRC did conduct public hear-
ings, which allowed victims, witnesses and perpetrators to present their stories
(TJRC, 2013, p.1). However, the report – outlining findings including perpe-
trators, and recommendations including reparations – experienced significant
delays in being published, which also delayed implementing its recommenda-
tions (Thomson and Kihiker, 2017, p.6, 9; Asaala and Dicker, 2013, p.341).
Part of these delays came from people in positions of power who were named
in the report as perpetrators, who managed to stall the approval of the report
and mobilise support against it (Thomson and Kihiker, 2017, p.9).

The Special Tribunal, intended to be composed of Kenyan and international
judges, was never established (Asaala and Dicker, 2013, p.345). Likely reasons
are that it was never pushed by Kenyan politicians due to fears of political
corruption or of being personally prosecuted (Thomson and Kihiker, 2017, p.5;
Mueller, 2014, p.30; Brown and Sriram, 2012, p.252). After endless delaying-
tactics and lack of commitment by Kenyan political leaders, the failure to im-
plement this recommendation mandated the ICC to intervene and begin its
investigation (Mueller 2014, p.30; Thomson and Kihiker, 2017, p.5)

The ICC’s investigations began in 2010 and involved six of Kenya’s political
leaders believed to have played some role in the 2007 post-election violence
(Endoh and Mbao, 2016, p.276). In 2012, then Deputy Prime Minister Uhuru
Kenyatta and MP William Ruto were among four of the six charged with crimes
against humanity, while simultaneously campaigning for presidential election
the following year (Endoh and Mbao, 2016, p.277). Along with other political
leaders, Kenyatta and Ruto were actively and outspokenly against the ICC’s
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involvement, not co-operating nor providing evidence (Mueller, 2014, p.25, 31).
They framed the ICC as a neo-colonial, western imperialist power (Lynch, 2015,
p.188; Mueller, 2014, p.31). These political leaders were also found to have
bribed and intimidated witnesses testifying against them, in attempt to weaken
the case against them (Mueller, 2014, p.33-34).

This was considered by the ICC investigators their most challenging case yet,
largely due to various methods of resistance by Kenya’s government and leaders
(Mueller, 2014, p.26; Hansen 2016). Although Kenya permitted these investiga-
tions taking place, political leaders strategically strived to limit the ICC’s abil-
ity to successfully and thoroughly investigate the cases (Mueller, 2014, p.26;).
Eventually, Kenyatta’s case (and others’) collapsed (Hansen, 2016).

Criticisms and Limitations of the Transitional Jus-
tice Approaches in Kenya

The ICC’s involvement as a transitional justice method has had questionable
success in terms of achieving justice, and even more questionable success in
achieving peace and reconciliation. Ellis (2006, p.113) argues that justice is
needed for lasting peace to be reached. However, many consider the ICC to
have prioritised justice at the expense of peace and reconciliation, and failed
even at achieving justice through retribution efforts that attempted to punish
high-level orchestrators of violence (Lynch, 2014, p.107; Lynch, 2015, p.186;
Tambe Endoh and Mbao, 2016, p.279-280).

After giving Kenya’s leaders several chances to follow through with promises
of domestic-level investigations, the ICC Prosecutor opened a proprio-motu in-
vestigation, at his own discretion (Mueller, 2014; Hansen, 2016). The ICC
reserved the right to intervene due to Kenya’s theoretical commitment to the
Rome Statute, the Court’s founding treaty. However, the ICC intervention never
received genuine support from the Kenyan government, despite Kenya being a
signatory to the Rome Statute.

There are claims that the ICC did not carry out investigations thoroughly,
relying too much on the Waki Commission’s and other investigations’ findings
(Lynch, 2015, p.186). Others claim that the ICC was biased towards certain
political leaders. For example, Raila Odinga (leader of the ODM party) was
not included in the six named to be investigated, despite rumours that he was
involved in inciting the 2007-08 violence (Lynch, 2015, p.186; Jenkins, 2012,
p.576). On similar lines, some have suggested that Odinga and other politicians
who approved of the ICC’s investigation, may have done so primarily for polit-
ical motives, since they were not tainted as the ‘baddies’, and, with the 2013
elections approaching, Odinga particularly may have seen it as a way to acquire
political backing, rather than for the purpose of achieving peace, justice and
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reconciliation (Lynch, 2015, p.186).

Interestingly, while leaders such as Kenyatta and Ruto did not support the
ICC’s involvement in Kenya, during their campaigns for the 2013 elections the
anti-ICC rhetoric provided a tool for acquiring support for a new Jubilee Alliance
(which comprised Kenyatta and Ruto, the representatives of the two previously
opposing ethnic groups Kikuyu and Kalenjin) (Mueller, 2014, p.25-26; Lynch,
2015, p.188). This alliance justified claiming they were the ones truly commit-
ted to bringing peace and reconciliation to Kenya, while the ICC’s approach
was biased, based solely on punishment and justice, and therefore Odinga sup-
porting the ICC’s ‘side’ tarnished him with the same brush (Lynch, 2014, p.107;
2015, p.188).

Thus, while perhaps not how expected, the ICC’s involvement in Kenya pro-
voked a situation of reconciliation to some extent, uniting once warring groups in
the new alliance. The anti-ICC and pro-Jubilee rhetoric also promoted a peace-
ful, anti-violence period around the 2013 elections, which possessed a much
stronger emphasis on peace, with urges for peaceful elections coming from not
only political leaders, but other positions of influence (Lynch, 2015, p.184).
However, this does not necessarily reflect that lasting and sustainable peace
and reconciliation had been established (Gready et al., 2010, p.2). It could
have been politically motivated, with the hope that the Jubilee Alliance setting
a good example of peace and reconciliation around this political event would
secure them greater voting support.

A major issue with the transitional justice approaches undertaken in Kenya
is that they placed greater emphasis, time and resources into efforts that would
treat the symptoms of the violence, rather than addressing its roots, the socio-
political factors that caused the violence (Gready et al., 2010, p.1). Therefore it
seems that only negative peace was achieved in the years of transitional justice
and peace building efforts following the 2007 post-election violence, owing to
the absence of direct violence. Despite this, positive peace was not achieved
since structural violence is still a prominent and pervasive feature of society.

Structural violence within Kenya in the form of ethnic exclusions in land and
opportunities felt by ethnic groups such as the Kalenjin and minority groups
was significant in conceiving the anger and injustice people felt which fuelled
the outbreak of physical violence. Several scholars argue that while structural
violence and these exclusions remain unaddressed and still “persist in Kenyan
society and consciousness, the potential for violent confrontation between groups
remains high” (Jenkins, 2012, p.596; Lynch, 2014, p.98). Thus, the ability for
positive peace and reconciliation to prevail was and is limited, as long as these
ethnic exclusions create high potential for violence.

To this end, transitional justice approaches should have addressed the exclu-
sionary narratives felt by civil society, as well as narratives of ethnicity and
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exclusion inherited from past regimes that were played upon by political lead-
ers (Cheeseman and Larmer, 2013, p.1). Several scholars and observers have
argued that a transformative justice approach would have been more success-
ful than transitional justice approaches (Gready et al., 2010, p.1; Gready and
Robins, 2014). Transformative justice seeks to address and see transformation
in the unequal structures of society, which (in Kenya and other countries) have
facilitated and catalysed physical violence (Gready et al., 2010, p.1; Gready and
Robins, 2014).

Moreover, it has become widely known that political leaders at the highest
level and at local levels were involved in orchestrating and encouraging the vio-
lence, as will be discussed. ODM and PNU supporters alike arranged meetings
and raised funds to facilitate the violent reaction (PNU supporters mobilised
Kikuyu militia in retaliation to ODM supporters who attacked), particularly in
Nairobi’s slum areas and the Rift Valley where many of the land disputes exist
(Rawlence and Albin-Lackey, 2008). The ODM, particularly, mobilised groups
of young people who were already angry at politicians’ false promises about their
future prospects’ (Roberts, 2009, p.11). The police also committed hundreds
of atrocities, by opening fire on unarmed civilians and children and shooting to
stop demonstrations or even prevent and deter them from happening (Rawlence
and Albin-Lackey, 2008). Reforms within the armed forces were needed in order
for the potential for future violence to be minimised (particularly around the
2013 elections) and for peace and reconciliation to truly be a possibility (Lynch,
2014, p.98; Ndungú, 2014, p.5).

Additionally, by 2007, a present feature of society was gang violence, and politi-
cal leaders in the past and at this time, had hired gangs to ‘deal with’ opposition
supporters and carry out violent attacks or retaliations (Mueller, 2008, p.194;
Ndungú, 2014, p.6). This presented difficulties regarding investigating situa-
tions involving people in positions of power, since they are the ones holding or
with access to the required information (Ndungú, 2014, p.6; Brown and Sriram,
2012, p.258). Leaders’ reluctance to cooperate in investigations that put their
power at stake reflects a lack of commitment at the higher level within Kenyan
society in bringing justice and peace in Kenyan society post-conflict (Ndungú,
2014, p.6,10).

Thus, what has developed is a lack of trust among society, significantly in offi-
cials and institutions, including the judiciary, due to past experiences of institu-
tional failures, ethnic oppression, and politicians’ false promises, corruption and
biases within the police (Thomson and Kihiker, 2017, p.20). This raises issues
about how effectively peace can be achieved, if corruption and inequalities exist
within institutions and politics. Returning to the peace versus justice debate,
Ellis’ argument that “there can be no lasting peace without justice, and justice
cannot exist without accountability“ (2006, p.113), suggests that the impunity,
lack of accountability or transparency within Kenya’s leaders, heavily impedes
on the ability to achieve sustainable peace and reconciliation.
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Conclusion

While the post-2007 years saw a period of negative peace without similar vio-
lence recurring, the transitional justice efforts were not successful in terms of
achieving positive peace, addressing deep-rooted inequalities and injustices in
the Kenyan society. The structural violence deeply ingrained in the Kenyan
society needed addressing in order to deal with the root causes of the violent
outbreak. With Cockburn’s “continuum of violence” in mind (2004, p.43), one
can better understand how addressing structural violence in Kenya requires tar-
geting all areas of society. In Kenya, it is vital to consider how and where (for
example in politics, economic opportunities, land rights) structural violence has
historically affected and presently continues to affect society and social groups,
such as the Kalenjin.

Moreover, the transitional justice methods, such as the ICC’s intervention and
the TJRC, needed the support of all actors within society, particularly those
in positions of influence. These peace, justice and reconciliation efforts that
should have addressed the structural violence, needed endorsement from above,
by political leaders, in order to see a ripple effect in wider areas of society to
potentially change exclusions and divisions. Without addressing structural vi-
olence and without influential people advocating for this change for the sake of
peace and reconciliation, the potential for violence in Kenya remained and will
remain high, while the potential for positive peace remains low.

Thus, transitional justice should be part of a broader effort that strives to
build peace in Africa - and in this case in Kenya. Justice is required to some
extent in order to provide accountability for crimes committed, however, other
efforts that address reconciliation and peace should not be discounted at the
expense of solely achieving retributive justice. In cases such of that of Kenya,
achieving post-conflict peace and reconciliation involves identifying, challenging
and reforming areas of society where structural violence prevails. By doing this,
the potential for conflict to be triggered is limited as injustices and anger are
minimised, allowing peace to be more profoundly and genuinely achieved.
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Abstract Since its inception in the 1990s, significant concerns have been raised regarding

the implementation of transitional justice and the abuse of its mechanisms. The purpose

of this paper is to determine the extent to which the noble ambitions of transitional justice

have been co-opted by political elites to serve vested interests. Whilst gross abuse of state

institutions and processes is not a new phenomenon, using a constructivist lens unveils the

sheer scope of elite manipulation. In this paper, norm theory is used to analyse transitional

justice mechanisms in Rwanda following the genocide in 1994, and in Kenya following the

outbreak of electoral violence in 2007. The paper addresses the abuse of transitional justice

mechanisms through positing a three-tiered narrative which explains how leaders consolidate

personal political power as well as party dogma. Firstly, elites create a state-directed version

of truth which is later institutionalised as collective memory, and ultimately history. Secondly,

all opponents are characterised as the ‘other’ and enemies of state through manipulating these

mechanisms. Finally, notions of justice are mobilised to claim ‘liberation’ is under threat to

justify elongation of political mandates. This paper demonstrates how elites mobilise transi-

tional justice to serve their own agenda. Fundamentally, this paper reiterates the fact that

transitional justice is a definitional project with both causal and constitutive effects, which

render it vulnerable to abuse.

Introduction

This essay argues that transitional justice mechanisms are heavily instrumen-
talised by political elites in order to serve their vested interests. This conclusion
was reached through an examination of the transitional justice processes that
were introduced in Rwanda following the 1994 genocide and in Kenya follow-
ing the 2007 post-election violence. A constructivist theoretical paradigm is
utilised as it offers interesting insights into the ways in which transitional jus-
tice mechanisms are employed by elites to carry out their agendas, as well as the
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implications of such practices. Constructivists argue that although there is an
objective reality, it is not simply a product of physical manifestations; it is also
socially constructed by ideas and other forms of cognitive structures (Adler,
1997, pp. 319). With this in mind, it is necessary to consider the nature of
justice and the mechanisms within which it manifests. As Nouwen and Werner
(2015, pp. 176) highlight, “numerous articulations of justice co-exist, overlap
and compete”. Furthermore, Acharya (2013, pp. 467) argues that ideas and
norms, in this case, the norm of ‘justice’, have causal and constitutive effects.
Therefore, it is necessary to consider who is responsible for the articulation of
this norm as well as its reproduction, as it represents a form of agency.

Historically, transitional justice mechanisms adopt either a restorative approach,
which can entail Truth and Reconciliation Commissions (TRCs) and provision
of amnesties, or a retributive approach which can entail international, national
and grassroots criminal tribunals with the end goal of punitive punishment, al-
though there are elements of both in most transitional systems (Mallinder, 2007,
pp. 208). If one considers the constructivist notion that there is rarely such
a thing as value-free knowledge (Adler, 1997, pp. 336), an important question
arises pertaining to the scope of elite manipulation and the extent to which such
manoeuvrings have impacted and infiltrated norms of transitional justice and
their application. It is argued that one-way in which transitional justice mech-
anisms are utilised is by constructing a version of ‘truth’ which downplays the
serious transgressions of the political elite as well as those of the parties they
represent. Elite political actors attempt to institutionalise this version of ‘truth’
to form a collective memory or ‘history’, which is particularly problematic as
those “who control the past, control the future” (Orwell, 2004, pp. 44). Another
way in which elites mobilise transitional justice mechanisms is through creating
an enemy or an ‘other’. This is a concerted strategy employed by political elites
to neutralise any perceived threat; whether that is domestic or international,
material or fictitious. Finally, political elites also manipulate the ambitious, and
some may contend, utopian aims of transitional justice (Campbell and Turner,
2008) to claim that it has not been fully actualised. This allows elites to elongate
the transitional period, as well as their political mandate, by claiming that the
process of liberation is under threat and that a particular party or a politician
alone possesses the skill and foresight to protect it (Beresford et al., 2017). This
paper argues that due to elite manipulation, transitional justice mechanisms
are undermined and, as a result, lasting peace and reconciliation has yet to be
actualised both in Kenya and in Rwanda

Transitional Justice: A Discursive Tool

According to McAuliffe (2017, pp. 44), “transitional justice does not happen in a
political vacuum, it always challenges an existing order that did not permit such
progress to develop organically”. As this paper shows, in Kenya and Rwanda,
political elites have re-articulated notions of justice to safeguard against any as-
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sault on their political power and authority. As aptly iterated by Miller (2008,
pp. 267), transitional justice is, at heart, a “definitional project” and therefore
it is subject to the whims and caprices of those who are part and parcel of
its establishment, institutionalisation and enforcement. However, in relation to
political elites, manipulation of transitional justice mechanisms is not simply
a whimsical act devoid of intent; it is rather a concerted strategy employed to
entrench personal power, cement party dogma and to secure political capital
and legitimacy. As this paper argues, in Rwanda and Kenya, this is actualised
through the creation and reproduction of a singular, prescribed narrative of
‘truth’. Through its replication and institutionalisation, this version of truth is
characterised as collective memory, ergo history. This is of paramount impor-
tance as history frames the past and has the capacity to frame our present and
our future.

One such transitional justice mechanism employed to create and promulgate
state-directed versions of events are the gacaca courts in Rwanda. These were
introduced by the Rwandan Patriotic Front (RPF) in 2002 in order to facilitate
the expression of ‘truths’, to promote reconciliation, to eradicate the culture of
impunity, in addition to expediting the trials of suspected génocidaires (Scan-
lon Motlafi, 2010, pp. 302). However, it is argued that despite these lofty aims
of the gacaca courts, they are not much more than a vehicle to disseminate
state-imposed versions of events. This argument is supported by Corey and
Joireman (2004, pp. 86) who claim that the jurisdiction of the gacaca courts
were deliberately limited by the regime in order to exclude testimonies of Tutsi
atrocities, thereby exonerating Tutsi and RPF violations which includes the
massacre of civilian Hutu populations, during the genocide as well as after the
establishment of the new regime. The characterisation of Tutsi transgressions
as a ‘war crime’ and Hutu offences as ‘a crime against humanity’ is part of a
concerted strategy to downplay the gravity of RPF and Tutsi crimes. Not only
do the political elite define who is to blame for the outbreak of conflict, they are
also instrumental in determining what constitutes a crime, as well as who may
be considered a victim and whom the perpetrator. Such narratives of blame
hold tremendous power as they are utilised to entrench systems of oppression
and inequity against certain echelons of society whilst empowering others, thus
demonstrating the manipulation of transitional justice mechanisms for political
gain.

In Rwanda, systems of oppression operate along ethnic cleavages. Rentyjens
(2006, pp. 1110) defines this as the ‘Tutsi-isation” and “RPF-isation’ of Rwanda,
which is evident through their exclusive monopoly of public institutions and
positions of power. Statistics reveal that in 2000, 70% of the most prominent
positions of office were held by Tutsis; which is concerning as they comprise just
10% of the population (Rentyjens, 2011, pp. 30). The preferential treatment
conferred to the Tutsi population is indicative of the RPF’s formation of a new
‘Akazu’ (patrimonial network) which works to bolster their support, allows the
party to acquire legitimacy and to strengthen President Kagame’s hold over the
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reins of power (Rentyjens, 2011, pp. 30). The term ‘Akazu’ is a reference to
an informal grouping of Hutu elites who were closely affiliated to the former
Habyarimana regime; it is said that they abided by an extremist ideology and
played a significant role in orchestrating the genocide against the Tutsi popula-
tion (Behuria, 2015, pp. 258). It is of no coincidence that Rentyjens utilises such
contentious terminology to describe the actions of the RPF-led regime; it is a
damning denunciation. Bratton and Van De Walle (1997, pp. 65-66) argue that
political elites acquire support and legitimacy through providing their patrimo-
nial networks with access to state resources. This paper argues that due to the
RPF’s authoritarian control over all state resources and institutions, there is no
room for contestation of their power which explains their extraordinary success
during elections. This is a deliberate strategy employed by the RPF and this
paper suggests that the creation of this ‘Akazu’ would not have been feasible
had the institutionalisation of a state-directed version of ‘truth’ not occurred.
This sentiment is well exemplified by Miller (2008, pp. 280), who claims that
“transitional justice mechanisms. . . are discursive tools, just as much as they are
instruments of accountability or reconciliation; they may frame the conflict in
one dimension without providing an alternative vocabulary.”

Similarly, in Kenya, transitional justice mechanisms are instrumentalised to
create a version of ‘truth’ which portrays the current ruling coalition in a more
favourable light. It is argued that this narrative of ‘truth’ is the source of
the Jubilee Alliance’s power, legitimacy and support, despite the emergence of
damning evidence of “potential crimes against humanity” (Brown et al., 2012,
pp. 248). Following the 2007 post-election violence, a Commission of Inquiry
revealed the violence in Kenya “followed ethno-religious patterns of party affilia-
tions” (Lugano, 2017, pp. 15). The Commission recommended the creation of a
Special Tribunal to investigate these crimes. When this did not materialise, the
International Criminal Court (ICC) intervened. The ICC intervention in Kenya
was especially controversial due to the revelation of the ‘Ocampo Six’; a list of
six high-ranking members of the political elite under investigation for inciting
ethnic violence, which was grave enough to be considered a ‘potential crime
against humanity’ (GPPAC, 2014, pp. 16). It is argued that the political elite
in Kenya downplayed their own role in the promotion of a zero-sum ethnic com-
petition, through creating and replicating narratives which brought the ICC’s
legitimacy into question. This strategy successfully allowed the political elite to
circumvent both international and domestic scrutiny of their actions. This view
is supported by Lynch (2014, pp. 94) who claims that the Jubilee Alliance “re-
framed the ICC story – at least in the eyes of a significant number of Kenyans
– as a performance of injustice, neo-colonialism, and threat to the country’s
sovereignty, peace and stability.” Lynch presents a persuasive argument, one
which is verified through grassroots, ethnographic research, which consisted of
interviews and focus-group discussions as well as election-monitoring processes,
TRC participant observations among others (ibid, pp. 95). Moreover, this claim
is supported by Lugano (2017, pp. 9) who claims that “the ICC’s intervention
in Kenya’s 2007/2008 political crisis was framed as neo-colonialism by two of
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the accused - Uhuru Kenyatta and William Ruto...which was central to the ac-
cused overcoming their ICC stigma.” The institutionalisation of this ‘truth’ to
form a collective memory was politically desirable for the elites in question, as
it allowed them to circumvent culpability of serious crimes. Ironically, the ICC
investigations, which were launched to tackle impunity, have been mobilised
to fuel the very culture of impunity it was tasked to eliminate. In this case,
transitional justice mechanisms have been re-articulated and instrumentalised
to promote injustice. This view is supported by Mueller (2011, pp. 109) who
claims that “no high-level figures in Kenya have ever been prosecuted for the
increasingly deadly violence surrounding elections since the early 1990s.”

Introducing and reinforcing this discourse within the broader conceptualisa-
tion of transitional justice in Kenya worked to secure the identity and power of
Kenyatta and Ruto, whilst simultaneously undermining the ICC’s legality. This
narrative of ‘truth’ introduced by the political elite portrayed the ICC and the
coalition of Kenyatta and Ruto as antithetical to one another (Mueller, 2011,
pp. 109). As a result, whilst the political elite entrenched the notion that the
ICC is a neo-colonial, divisive institution, they simultaneously propagated the
idea that their coalition was one of unity, which brought together the two ma-
jor ethnic groups: the Kalenjin and Kikuyu; who were bitter rivals prior to this
point (Lynch, 2014, pp. 110). This view is supported by Brown et al. (2012, pp.
254) who claim that “shifting alliances by opportunistic ethno-regional power
brokers have characterised Kenyan politics. Bitter enemies before one election
can find themselves on the same side in the run-up to the next one”. This illus-
trates the argument that transitional justice mechanisms are employed not only
to secure the power of incumbent leaders, but also to ensure continuity of nefari-
ous practices, under the guise of ‘justice’ and ‘reconciliation’. Thus, transitional
justice mechanisms in Kenya were manipulated by the political elite in order
to deflect criticism, secure personal power for Kenyatta and Ruto as well as to
acquire broad-based legitimacy and support for their ethnic patrimonial groups
through the creation of an alternative ‘truth’; all under the guise of ’justice’.

The Instrumentalisation of Transitional Justice as
a Strategy of Political Abjection

Transitional justice mechanisms are also manipulated by the political elite to
create an enemy or an ‘other’. This tactic of vilifying, discrediting and defaming
all forms of opposition is a particularly effective method of consolidating power
as it allows regimes to rationalise their inequitable treatment of all those who
pose a threat to their rule; whether that threat is real or simply fabricated. The
instrumentalisation of transitional justice to eliminate opposition is actualised
through mobilisation of the state’s version of ‘truth’. If a transitional regime has
monopoly over what is considered true, the nature of justice, and of whom are
the victims and the perpetrators, then they are also able to instrumentalise this
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‘truth’ to demarcate outside groups or ‘others’. This strategy is evident in both
Rwanda and Kenya. Both regimes have successfully delegitimised their opposi-
tion whilst simultaneously securing their power using political abjection. The
term political abjection here refers to a strategy used to obliterate any opposi-
tion through defining it as a “malignant threat to the broader social and political
health of the nation” (Beresford et al, 2017, pp. 2). By portraying any dissent
as “actors who harbour ambitions to return these societies to past instances of
mass political violence and neo-colonial relations, [t]hese individuals are said to
warrant illiberal state interventions against them” (Beresford et al, 2017, pp. 2).

In Rwanda, the policy of ‘Rwandicity’ has been especially useful in eradicat-
ing all forms of dissent, whether that exists at a grassroots level or as a concrete
political threat in the national arena. This policy is an integral part of tran-
sitional justice in Rwanda as it aims to foster reconciliation of the population
through promoting unity by means of stigmatising and criminalising all refer-
ences to ethnicity (Beswick, 2010, pp. 410). It is argued that this strategy was
instrumentalised to burgeon RPF dogma. Moreover, it was not only success-
ful in controlling the dominant population through a “collectivisation of Hutu
guilt” (Thompson, 2011, pp. 378), it was also mobilised to contain any and all
forms of political dissent. This argument is especially persuasive considering
the sheer number of people who have been imprisoned under ‘genocide ideol-
ogy accusations’, a figure that reached 912 people in 2009 (Rentyjens, 2011,
pp. 16). Furthermore, prior to the 2003 elections, the Republican Democratic
Movement party (MDR), the sole concrete political contender to RPF power,
was abolished for “encouraging ethnic-divisions” (Rentyjens, 2006, pp. 1107).
This is not merely a coincidence, but part of a broader strategy to eliminate all
forms of opposition and exert authoritarian control over all aspects of life. The
RPF would have been unable to wield such authoritarian power if not for the
gross abuse of transitional justice mechanisms. This tactic has been incredibly
successful in entrenching the RPF’s dominance as it eliminates all possibilities
for a truly competitive party politics where there are programmatic differences
between parties and electoral contenders; thus, allowing political leaders to re-
tain their monopoly of power indefinitely. Moreover, the veneer of transitional
justice shields the RPF regime against international scrutiny and interference
which allows them to further their own agendas without restraint.

Similarly, in Kenya transitional justice mechanisms were manipulated by po-
litical elites in order to delegitimise the opposition. This was actualised on both
national and international fronts. Firstly, the coalition of Kenyatta and Ruto
manipulated transitional justice mechanisms to delegitimise the ICC’s investiga-
tion into the post-election violence (Lynch, 2014, pp. 105). This was politically
expedient as the ICC had the potential to destroy the political careers as well as
the personal lives of the politicians concerned, thus posing an existential threat
to the leaders as well as the political parties they represent (Lynch, 2014, pp.
105). The political elite created, reproduced and propagated the notion of the
‘other’ in order to neutralise this menace. Dichotomous characterisations of
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the ICC as a neo-colonial invader and a western stooge stood in stark contrast
to Kenya, a victim of colonialism, once again under attack from the same, in-
sidious threat (Lugano, 2017, pp. 11). This argument is supported by Lynch
(2014, pp. 106) who posits that Kenyatta and Ruto consciously portrayed them-
selves as “defenders of Kenya’s sovereignty and independence against Western
interference. . . everything was cast as a competition between patriotic Kenyans
and a patronising international community”. This dichotomy was further en-
trenched through characterisations of the ICC as antithetical to the Jubilee
Alliance, which were widely circulated by these political actors (Lynch, 2014,
pp. 106). The elite focused on the retributive nature of the ICC whilst con-
trasting it with promises of peace and reconciliation through restorative means
under their coalition (Lynch, 2014, pp. 106). The manipulation of transitional
justice mechanisms such as the ICC was integral to the success of the Jubilee
Alliance. The creation of an ‘other’ was a central tenet of the coalition’s tactic
of political abjection and it was highly successful as evident through the victory
of the Jubilee Alliance in the 2013 elections, one which was characterised as “a
referendum on the role of the ICC and its attendant neo-colonialism” (Lugano,
2017, pp. 11).

Additionally, the Jubilee Alliance utilised transitional justice mechanisms in
order to vilify and defame political opponents on the domestic front. This is
supported by Brown et al. (2013, pp. 253) who claims that the ICC is a use-
ful tool to remove political rivals, both within a party and amongst opposition
groups. The creation of an ‘other’ was salient in delegitimising the Alliance’s
only concrete political opponent: Raila Odinga. The political elite capitalised
on Odinga’s role in facilitating the ICC’s intervention in Kenya, and used this
association to categorise him and the Luo minorities as ‘enemies of Kenya’. This
argument is supported by Lynch (2014, pp. 109) who claims that “Jubilee effec-
tively recast overarching narratives. . . regarding the ICC and Odinga, in such a
way that individual and collective interests became intricately intertwined with
one’s ethnic identity. The ICC’s intervention, for example, becoming not only
an example of a political and biased court, but a process through which Odinga
and ‘the Luo’ sought to tarnish ‘the Kalenjin’ as perpetrators, and to remove
‘the Kikuyu’ from power.” This demonstrates how transitional justice mecha-
nisms are manipulated as part of a strategy of political abjection (Beresford
et al., 2017), which in Kenya entailed creating an ‘other’ so as to firstly paint
opponents as the enemy of the state and secondly to unite the rest of the popu-
lation. It ought to be noted that once again, ethnic identities were mobilised for
political gain, however, this time, it occurred under the veneer of transitional
justice. The mechanisms which ought to facilitate reconciliation are mobilised
to reignite ethnic divisions, thereby sowing the seeds of future conflict.
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The Mobilisation of Transitional Justice to Indef-
initely Prolong Political Mandates

Another tactic which is employed by political elites is the manipulation of transi-
tional justice mechanisms to prolong political mandates. According to Galtung
(1969, pp. 183), peace is not simply the absence of physical violence (nega-
tive peace) but also the absence of structural violence and inequalities (positive
peace). Therefore, he argues that transitional justice should aim to establish
positive peace in order to actualise true justice and reconciliation. However,
it is argued that political elites have sought to capitalise on this extended ar-
ticulation of justice to extend their political terms as well as to entrench their
power and bolster their identities. Beresford et al. (2017, pp. 1) proposes a
conceptual framework of ‘liminality’, which is particularly useful in examining
how regimes retain characteristics of a hybrid system as a tactic to consoli-
date power. Hybrid democracies describe regimes where procedural elements of
democracy are fulfilled whilst retaining authoritarian control over all elements of
life (Heynes, 2001, pp. 12). Rwanda and Kenya both exemplify a ‘liminal state’.

Through utilising the ‘productive liminality’ framework (Beresford et al., 2017),
Rwanda and Kenya, political elites have successfully mobilised liberation dis-
courses to maintain their power and influence. Firstly, the RPF and Jubilee Al-
liance have disseminated their version of ‘truth’ which is later institutionalised
into the collective memory of the population. This ‘truth’ claims that these
parties have ‘liberated’ the population from ethnic violence and or genocide;
therefore, it has been a source of peace and justice in the country. Through
creation of an enemy or an ‘other’, these parties simultaneously target their
political opponents whilst rationalising the implementation of extreme, author-
itarian practices. Furthermore, the political elite claim that complete liberation
has yet to be achieved as structural violence remains prevalent, which is then
used to justify a prolonged mandate. This three-tiered strategy is particularly
effective in consolidating political power, legitimating authoritarian rule and
eliminating all form of dissent and opposition, thus demonstrating the degree to
which politicians manipulate transitional justice articulations and mechanisms
for their personal and political gain. This was apparent in Kenya in the recent
2017 election, which demonstrated that little has changed: “Voting patterns
are still set up as ethnic blocks. . . The politics of tribe and patronage persist,
political change trickles along, with little sign of a variation in the personalities
dominating the space, or any shift in ideology” (Wesangula, 2017). Similarly,
in Rwanda, President Kagame has held the reins of power for over 17 years
and with the 2015 constitutional amendment, he is set to be in power till 2034
(Burke, 2017).
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Conclusion

This essay examined the mechanisms of transitional justice adopted in Rwanda
and Kenya to actualise peace and reconciliation following the outbreak of mass
violence, as well as the ways in which these processes have been hijacked in order
to serve personal as well as political vested interests. A constructivist theoreti-
cal framework has established that concept of justice simultaneously constructs
and is constructed. Based on this analysis, this paper argues that transitional
justice mechanisms ion Rwanda and Kenya have been mobilised to create, dis-
seminate and propagate a state-sanctioned version of ‘truth’. Political regimes
then endeavour to institutionalise this truth into a collective memory, ergo his-
tory, which further reinforces their power, increases their legitimacy and extends
their influence. Additionally, regimes utilise transitional justice mechanisms to
create an enemy or an ‘other’ in order to remove any opposition or political
rivals. Furthermore, political elites often manipulate transitional justice mech-
anisms to prolong their political mandates as well as that of the parties they
represent. The various means adopted by political elites demonstrate that tran-
sitional justice mechanisms are to a large extent instrumentalised for personal
and political gain.

This paper has largely focused on the agency of political leaders in Rwanda
and Kenya and their role in creating articulations of justice, which serve their
vested interests. However, an area which has yet to be considered is the no-
tion that “identities, interests and behaviour of political agents are socially
constructed by collective meanings, interpretations and assumptions about the
world” (Adler, 1997, pp. 324). Reflecting on this, to what extent are the actions
of leaders in Kenya and Rwanda the product of individual motivation? Or is it
the result of institutionalised practices?

Such questions raised in this paper are particularly relevant as transitional
justice mechanisms are becoming institutionalised and reproduced sporadically
across Africa as well as throughout the world. There is a very real, pervasive fear
that the “the same mistakes may easily be perpetuated, in a way that bespeaks
not a conspiracy of interests but a coherence of blindness” (Miller, 2008, pp.
272). Unfavourable practices and abuse of transitional justice not only serve to
increase the propensity for physical violence; they also increase the prevalence
of structural constraints, which undermines the core aims of transitional justice
and thus jeopardises the prospects of genuine peace and reconciliation in the
region. Thus, it is necessary to consider the ways in which these mechanisms
are instrumentalised in order to safeguard against its abuse.
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Abstract February 2018 marked the twentieth anniversary of the Rome Statute which es-

tablished the International Criminal Court (ICC). The ICC has, since 2002, taken up the

daunting challenge of meting out international criminal accountability. As a permanent ju-

dicial institution, the ICC seeks to end impunity for the most serious crimes of international

concern, namely genocide, crimes against humanity, war crimes and crimes of aggression (UN

General Assembly, 1998). Since its implementation sixteen years ago, the ICC has faced a

range of criticisms regarding its effectiveness and its alleged bias against African leaders. The

purpose of this paper is to identify the factors contributing to the International Criminal

Court’s lack of credibility –along the lines of impartiality and independence- and assess how

these factors may hinder the process of conviction of perpetrators of mass atrocities. Through

an analysis of the case of Kenya (2007-2008), this paper will argue that the ICC’s lack of cred-

ibility stems from inherent structural contradictions that limit the Court in its prosecutorial

independence and impartiality, rendering it vulnerable to politicisation and manipulation by

states, thereby enabling them to justify non-cooperation.

Introduction

In recent years, the credibility of the International Criminal Court (ICC) as an
impartial and independent institution has been challenged by African leaders,
scholars and human rights advocates alike (Tiemessen, 2014: 444). The percep-
tion of the ICC as a credible institution by states and other international actors
is crucial to its success, as the Court largely depends on the support of these
actors. The focus of this paper, divided into four sections, will be on the ICC’s
ability to safeguard its reputation as an impartial and independent judicial in-
stitution. The first section briefly provides a background of the ICC, defines
the term ‘credibility’ and looks at the claim of inefficiency against the Court.
The second section examines the ICC’s lack of police enforcement and its ties

∗Salomé Wyns is half Belgian half Rwandese, and a recent graduate in International Rela-
tions and Politics at the University of Sheffield, UK.
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with the Security Council to argue that this association leads to politicisation.
The third section focuses on the ICC’s case selection partiality and the bias and
the double standards that stem from it. Finally, the fourth section turns to the
case of Kenya to illustrate the negative effect of the ICC’s lack of credibility on
state cooperation.

Background

The Rome Statute was adopted by 120 states in July 1998 and entered into
force in July 2002 (Wouters and Basu, 2009: 11). The implementation of a
permanent international criminal court prosecuting humanity’s worst crimes
constitutes a bold challenge to state sovereignty and was, therefore, likely to
generate a certain degree of opposition (Bosco, 2012: 4). Since then, lengthy and
costly trials resulting in few convictions have resulted in criticisms concerning
the ICC’s credibility and efficiency.

The charge against the ICC

Before proceeding, it is necessary to define the word ‘credible’ in the context of
this paper. In the case of the ICC, a credible institution would be independent
and impartial, ultimately leading to efficiency (Gegout, 2013: 801). Indeed, if
the perception of the ICC as an untrustworthy institution impacts its ability
to convict perpetrators of mass atrocities, increasing that credibility depends
on one hand on the ICC’s ability to act independently from states, and on the
other, on its ability to deliver justice in a fair and impartial manner (Gegout,
2013: 800). However, one must be cautious not to make the assumption that
the ICC’s conviction rate is entirely dependent on the Court’s level of credibility
(see Davenport, 2014). Measuring the effectiveness of international institutions
remains a complex challenge; as such, a number of factors can account for the
ICC’s low conviction rate. Firstly, the Court only has territorial jurisdiction in
the states parties to the Rome Statute and can only investigate crimes commit-
ted after 2002. This significantly limits the ICC’s ability to provide universal
justice. Secondly, war crimes cases are extremely complex in nature and re-
quire time, since a delay in proceedings is essential to allow the truth to emerge
(Whiting, 2009: 335). Moreover, a lack of cooperation usually generates delays
in judicial proceedings and can lead to the complete collapse of a case, as with
the case of Kenya (2007-2008). Finally, the ICC is a court of ‘last resort’ which
means it can only intervene when national courts themselves lack the ability
to prosecute perpetrators. As former prosecutor Luis Moreno-Ocampo, cited in
Nichols (2016: 32), states:

‘as a consequence of complementarity, the number of cases that reach
the Court should not be a measure of its efficiency. On the contrary,
the absence of trials before this Court, as a consequence of the reg-
ular functioning of national institutions, would be a major success.’
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One must also be mindful that the institution is fairly young and will only be
able to build credibility over time (Cassesse, 1999: 145). Indeed, the creation of
such court is truly revolutionary and changes at the international level happen
incrementally. It is indisputable that the quality of justice the ICC delivers
should continue to be scrutinised, as effectiveness is the only path for the Court
to be sustainable. However, the ICC’s credibility should not only be deter-
mined by its conviction rate but by the legitimacy of the proceedings, and by
the Court’s ability to uphold principles of independence and impartiality, char-
acteristics which will be explored in the next sections. Nonetheless, it can be
concluded that the perception of the ICC as an inefficient institution plays a role
in undermining its credibility, as each failure undermines the Court’s ability to
deliver justice in the eyes of the victims, as well as in those of the international
community.

The politicisation of the ICC

This section will argue that the ICC’s dependence on external political actors
allows special interests to permeate and influence the law. This dependence ulti-
mately weakens the ICC’s credibility as an independent institution. Indeed, the
Court is highly dependent on state cooperation as it does not possess any po-
lice force or effective means to enforce states’ cooperation (Kaye and Raustiala,
2016: 7). Whether it be to investigate on the ground, arrest suspects or pro-
vide evidence, cooperation from states is crucial. Vinjamuri (2014: 277) labels
this phenomenon ‘the authority paradox’. On one hand, the ICC’s authority
and credibility reside in the assumption that justice must be independent from
politics. But on the other hand, the ICC is structurally dependent on states
to enforce its mandate (Vinjamuri, 2014: 277). Although full cooperation with
the Court in its investigations and prosecutions is required under Article 86 of
the Rome Statute (UN General Assembly, 1998), the ICC’s authority has been
blatantly defied by states on multiple occasions.

This structural weakness compels the ICC to seek assistance from powerful
states that have coercive power (Kaye and Raustiala, 2016: 7). The challenge
for the ICC therefore becomes to balance two opposing inclinations: restraining
state power, while relying on their cooperation at the same time. Instead of en-
hancing the Court’s legitimacy and power, it has been argued that the United
Nations Security Council’s (UNSC) special rights of referral under Chapter VII
of the UN charter, as well as their right to defer proceedings in the interests of
international peace and security under Article 16 of the Rome Statute, open the
door for politicisation and double standards (Tiemessen, 2014: 454). This asso-
ciation reflects the strategic political constraints that entangle the UNSC and
state parties’ self-interests. This was especially obvious in the early days of the
institution when the prosecutor’s office avoided conflicts that involved major-
power interests –the cases of Afghanistan and Palestine for instance- (Bosco,
2012: 78). As Bosco (2012) argues, even though major powers like the United
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States do not directly control international institutions, by adopting ‘marginal-
ising’ or ‘controlling’ behaviours, powerful states can influence the Court. The
United States has had a wavering position towards the Court, but some argue
that, more recently, it has used the Court to target rogue states such as Sudan
and Libya – neither of which are parties to the Rome Statute- (Mamdani, 2008).
Particularly in the aftermath of NATO’s intervention in Libya, the proximity
between the Security Council, state interests, and international criminal justice
became too close for many of the ICC’s proponents. This has quickly resulted
in allegations that the ICC had become associated with a Western military
policy of regime change (Vinjumura, 2014: 284). Many now worry that the
Rome Statute will be used to breach sovereignty through intervention (Mackie,
2012:138). The special privileges granted to a small number of powerful states
by international institutions creates obvious tensions with a sovereignty norm
that stipulates equal status to all states. The fact that the ICC is intertwined
with the UNSC’s network of political and logistical support undermines its inde-
pendence and ultimately is an important factor for the ICC’s loss of credibility.

An African bias?

The second factor resulting in the ICC’s lack of credibility is the selectivity in
its case selection, which has resulted in an almost exclusive focus on African
perpetrators. The mandate of the ICC is very ambitious, but a single institu-
tion cannot investigate all situations under its jurisdiction or prosecute the full
range of criminal responsibility within them. Therefore, a degree of selectivity is
necessary for the ICC to operate. However, the ICC’s apparent focus on Africa
-every one of the 32 criminals ever indicted have been African men (Elsheikh,
2015)-clashes with its alleged global mandate. It is in this context that African
leaders, such as Paul Kagame, have been very vocal, accusing the ICC of sys-
tematically targeting Africa whilst overlooking crimes perpetrated in other parts
of the world (Mugabi, 2016). They argue that the ICC reflects a western bias,
some even going as far as claiming that the Court is a tool of neo-colonialism
(Kenyatta, 2013). According to that argument, the ICC is being used by west-
ern countries to exercise influence on the internal affairs of African countries.
Mackie’s (2012) analysis of the ICC website’s language is useful to illustrate this
argument. On the ICC’s website, fifty-five separate documents contain the word
‘barbaric’ whereas the word ‘savage’ appears forty-seven times in the context of
human rights violations (Mackie, 2012: 134). These terms create a dichotomy of
‘us versus them’ and dehumanises perpetrators (Sagan, 2010: 16). The negative
connotations of these words and the image of the external actor intervening to
save helpless victims from heartless perpetrators seriously hearken back to ratio-
nalisations of colonialism. Such rhetoric strengthens African leaders’ argument
that the ICC is a form of neo-colonialism institutionalised through international
criminal law (Mackie 2012: 134).

However, the ICC’s focus on Africa can, once again, be explained by structural
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limitations. Firstly, as argued in the second section, the partnership between
the ICC and the Security Council creates double standards. Many African coun-
tries do not have powerful protectors in the Council—unlike Syria, for example,
where Russia has been blocking the ICC’s efforts to prosecute crimes committed
there (Rothmyer, 2012). There is also the fact that many countries accused of
human rights abuses (the United States, China and Russia amongst them) have
refused to be a party to the ICC statute, making it unlikely that their alleged
crimes will ever be prosecuted. It is therefore felt that the ICC is going after
Africans by default (Rothmyer, 2012). This has resulted in a disengagement
by African countries and leaders who feel unjustly targeted. The backlash first
surged when an arrest warrant was issued against Sudanese President Omar Al-
Bashir in 2009. The hostility between the Court and the African Union (AU)
then reached new heights when ICC suspects, Uhuru Kenyatta and William
Ruto, were elected president and deputy president of Kenya, and a potential
massive pull-out from the ICC was considered.

There are also arguments against the potential bias of the Court. Firstly, consid-
ering that African States constitute the largest regional grouping of state parties,
it was statistically more likely that prosecutions would arise from African states.
Indeed, in the wake of the genocide in Rwanda, and given the long history of
war crimes and impunity in the continent, African countries had a clear interest
in joining an international criminal court. Secondly, judging the ICC to be more
competent and impartial than their own national courts, many African coun-
tries have referred cases to the Court themselves. Hence, these referrals cannot
be regarded as external interventions (Mendes, 2010: 168). Therefore, although
the Court does reflect the double standards that are deeply rooted in global
governance structures (Bosco, 2014: 189), the ICC’s case selection needs to be
understood in the context of these limitations. Nonetheless, these allegations
of racial bias and neo-colonialism, whether accurate or not, have significantly
damaged the ICC’s credibility and hindered cooperation from African states.

The consequences: The case of Kenya

The forceful campaign led by ICC indictees Uhuru Kenyatta and William Ruto
was designed to portray the ICC as an untrustworthy and biased institution and
thus delegitimise its authority. This reflects the degree of politicisation involved
in ICC cases and the negative effect it has on cooperation. In March 2010,
the ICC opened investigations on six individuals for their involvement in the
ethnically targeted violence that followed the 2007 Kenyan election (Mueller,
2014: 27). The post-election violence left thousands dead, injured and dis-
placed (Claire, 2012: 641). However, the Kenyan government failed to deliver
justice for victims. It was thus the first time a case was referred by the prose-
cutor himself (‘proprio motu’). Moreover, the judges and the prosecutor tried
to stay away from Kenya’s domestic politics (Tiemessen, 2014: 456). However,
despite these efforts to remain independent and impartial, rather than accepting
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the ICC’s authority, Kenyatta and Ruto joined forces to run for the presidency
while campaigning against the ICC. Kenyatta employed a populist rhetoric to
discredit the Court’s operations in Kenya and ultimately won the election. By
recalling Kenya’s colonial past, Kenyatta managed to spin the charges into a
powerful narrative implying that the ICC was a ‘toy of imperialism’ (Kenyatta,
2013). Kenyatta claimed before African Heads of State and Government that,
since the Court’s budget is largely funded by the EU, ‘Western powers are the
key drivers of the ICC’ and that ‘the threat of prosecution’ by this Court is
being used as a tool to make ‘pliant states execute policies favourable to these
[Western] countries’ (Materu, 2014: 221). Similarly, at the same AU Summit in
October 2013, Kenyatta accused the ICC of ‘race-hunting’ Africans (Kenyatta,
2013). Consequently, whereas the African Union’s mediation process following
the 2008 violence in Kenya was seen as a locally owned process, granted with
support and legitimacy, those seeking to undermine the Court portrayed the
ICC’s intervention as an externally driven process imposed by the West (Juma,
2009: 407).

Assessing whether or not the ICC has perceived credibility in Kenya and else-
where in Africa is highly subjective, but some elements prove that Kenyatta’s
campaign has clearly been effective in hindering cooperation with the Court.
Indeed, in addition to building domestic support and winning the election,
Kenyatta used his newly won platform as President to discourage the African
Union from cooperating with the ICC (Mueller, 2014: 31). Between 2011 and
2012, Kenya aggressively lobbied African leaders to get support from the AU
in their demand for a UN deferral of ICC investigations and their transfer back
to Kenya’s domestic courts (Mueller, 2014: 31). Whilst their efforts were un-
successful, Kenyatta’s campaign did resonate with the AU. In September 2013,
a potential mass pull-out by African countries was even considered by the AU
(Mueller, 2014: 32). South Africa and Burundi’s decision to withdraw from
the ICC in October 2016 (Sieff and Mahr, 2016) marks another blow to the
ICC’s deteriorating relationship with Africa. Cooperation with the Court has
also been put at risk by the alleged attempts of intimidation of witnesses for
the prosecution (Mueller, 2014: 33). Kenyatta and Ruto successfully postponed
their trials until after they gained power. Finding themselves without witnesses,
key documents, or political support, prosecutors had no choice but to withdraw
charges in December 2015. In September 2016, the ICC issued a finding of non-
cooperation to the ICC’s Assembly of States Parties. The failure of the case
has resulted in the Kenyan victims feeling a ‘growing loss of faith in the ICC’
(Mueller, 2014: 38). Ultimately, justice for thousands is still to be delivered.
Neither Kenya nor the ICC has met its responsibility to hold the perpetrators
of war crimes accountable, showing yet again, that politics trumps justice. This
attempt to undermine cooperation with the ICC can largely be attributed to
the unique structure and jurisdiction of the ICC, which renders it vulnerable to
the political interests of those who instrumentalise it. The case of Kenya high-
lights the ICC’s limited enforcement powers, especially when political power
and non-compliance combine to threaten the law (Mueller, 2014: 38).
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Conclusion

This essay has attempted to identify the causes of the ICC’s lack of credibility
and its effect on the non-cooperation of states by examining the case of Kenya.
It has been argued that structural weaknesses in the Rome Statute regime have
limited the ICC in its independence and partiality, ultimately weakening the
Court as a credible and effective institution. Without support and coopera-
tion, the ICC will perpetuate the vicious circle of loss of credibility and will
ultimately be less effective in meting out accountability and positively affecting
conflict resolution. At its heart, the ICC reflects deep tensions between peace
and justice, politics and law, and power and norms. It embodies strong am-
bitions and has a broad set of objectives, and balancing legal understandings
and political interests, while maintaining credibility and support, will remain
the ICC’s biggest challenge to ensure universal human security.
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Call for Papers: Special Issue on Responses to
Mass Atrocities

In the wake of the new year, the Responsibility to Protect Student Journal is
welcoming submissions for its first 2019 issue!

We invite current or recent undergraduate or postgraduate students to sub-
mit a paper on responses to mass atrocities and related issues. We are keen to
receive excellent essays displaying the full diversity of scholarship on these issues.

Thus far the Student Journal has published six issues showcasing student arti-
cles on mass atrocity prevention and similar topics, and we are committed to
continue being a platform where student voices can be heard.

The Journal accepts papers between 2500 and 6000 words which meet the crite-
ria outlined in the submission guidelines on our website. We also accept shorter
analytical pieces of 500 to 800 words on a rolling basis for the blog, as well
as creative work related to these themes in the form of poems, videos, photo
articles etc.

If you wish to learn more about our work, see previous issues, or want to submit
an article or blog post, please visit the R2P Student Journal webpage. Deadline
for submissions is 1 April 2019.

For further questions, our team may be reached via e-mail at
r2pstudentjournal@gmail.com.

We look forward to your submissions!
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Submission Guidelines

What are we looking for?

We are looking for excellent student essays, dissertation excerpts for the Jour-
nal and short commentaries, analytical pieces and creative work for the Blog.
We welcome submissions on R2P related topics including mass atrocity preven-
tion, humanitarian intervention, international criminal justice, peacekeeping,
peacebuilding, genocide, international humanitarian law, UN Security Council
decision making. This is not an exhaustive list, so please do get in touch with
us if you are unsure whether your work meets our admissibility criteria.

Word count: 2,500-6,000 words (footnotes and bibliography not included).
Shorter pieces may be considered for the blog (see below).

Referencing: Please use the Harvard referencing style and include a full bib-
liographic reference list for each source quoted.

Plagiarism: If your essay was written as part of an assessment item for a course,
we advise you submit it to the R2P Student Journal after your essay was marked
so that you do not plagiarise yourself.

Language: Submissions must be in English. English or American spelling is
acceptable but must be consistent.

Please edit your piece before submitting. Submissions must not be under con-
sideration with other publishers, and must not be already published elsewhere.
Submissions must not be under consideration with other publishers, and must
not be already published elsewhere.

Formatting rules

All headings must be in bold and be left-aligned. Subheadings should be ital-
icised. Any custom formatting must be removed before submission. Do not
indent the first sentence of a paragraph. Leave one line of space between each
paragraph. Do not italicise any quotations. Place all quotations in single quota-
tion marks and indent quotes over 40 words. Please remove any images (unless
they are your own original work) from the essay before submission.

Author guidelines for Blog submissions

We welcome contributions on current developments in and reflections on hu-
manitarian crises, mass atrocity prevention, peacebuilding, advocacy efforts
and other R2P related themes. The blog is a space for youth to express their
thoughts or experiences regarding these themes through commentaries, analyt-
ical pieces and creative work (poems, photography, short documentary etc).
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Word count: For commentaries and analytical pieces, aim for 500-800 words.
Longer pieces may be considered.

Referencing: Where possible, include hyperlinks. Otherwise, please use the
Harvard referencing style.

Language: Submissions must be in English. If you have a good piece but do
not feel confident enough with your level of English, please get in touch. Our
editorial team will be happy to work with you to refine your work and provide
further guidance.

Formatting rules

All headings must be in bold and be left-aligned. Subheadings should be ital-
icised. Any custom formatting must be removed before submission. Do not
indent the first sentence of a paragraph. Leave one line of space between each
paragraph. Do not italicise any quotations. Place all quotations in single quo-
tation marks and indent large quotes.

FAQ

Q: Who can submit?

A: Any undergraduate or postgraduate (including research) student can submit
their work for the Journal. We welcome submissions from university students
all over the world as long as they are in English (translated pieces are accept-
able). If you have already graduated, we are happy to accept the article if it
was written within 12 months of your graduation date. Please state in your
submission email whether you are a current or former student and when your
article was written. For the Blog, we welcome submissions from young people,
regardless of their student status.

Q: When can I submit?

A: We publish two Journal issues every year. For our Spring issue, the deadline
for submissions is 30th April 2017. For the Blog, we welcome submissions all
year round. We aim to respond to you with our decision on whether your arti-
cle/blog will be published or requires revision within 2 weeks of submission.

Q: How to submit?

A: If you decided to submit your work to the R2P Student Journal or the
Blog, please download this Submission form, fill it in and send it with your
essay to r2pstudentjournal@gmail.com. Please make sure you have made all the
modifications in line with the formatting rules set out above.

65



R2P Student Journal Vol. 3 No. 2

Q: What about copy rights?

A: We believe in open access and the free-flow of information. The R2P Stu-
dent Journal is a cost-free resource and free to share or cite as long as you give
appropriate credit in accordance to Creative Commons licensing.
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